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Not Reported in F.Supp.
(Cite as: 1995 WL 422089 (S.D.N.Y.))

EUROPEAN AMERICAN BANK, Appellant,
Y.
Dolores BENEDICT, a/k/a Dolores Cogliano,
Appeltee.

94 C1V. 7110 (SS).
United States District Court, S.D. New York.
July 17, 1995.

Helfand & Helfand, New York City, for
appellant; Bruce H. Babitt, of counsel.

'

Finkel Goldstein Berzow & Rosenbloom, New
York City, for appellee; Neal M. Rosenbloom,
Gary I. Selinger, of counsel.

AMENDED OPINION AND ORDER [FN1]

SOTOMAYOR, District Judge.

*1 European Amencan Bank ("EAB" or.

“appellant™} zppeals -from an Order dated July 21,
1994 (the “July Order”) by the Honorable Francis
G. Conrad of the United States Bankruptcy Court
for the Southern District of New York. Pursuant to
Fed.R.Civ.P. 60(b) and Fed.R.Bankr.P. 9024, the
July Order vacated an earlier Order of the
bankruptcy court dated March 11, 1994 (the "March
Order”), which had extended EAB's time to file a
complaint against Dolores Benedict ("Benedict® or
"appellee”)  declaring  Benpedict's  guarantee
obligation to EAB nondischargeable under § 523 of
the Bankruptcy Code (11 U.S.C. § 523). [FN2] In
addition, the July Order barred EAB from
prosecuting a complaint objecting to Benedict’s
discharge or to the dischargeability of the
obligation, and discharged appellee’s obligation to
EAB. For the reasons discussed below, | affirm the
July Order of the bankrupicy court.

BACKGROUND

At issue in this appeal is whether EAB is barred
from challenging the dischargeability of a loan it
made to appellee’s company, Cogliano Benedict
Photographics Inc., which loan Benedict personally
guaranteed. Benedict filed a Chapter 11 bankruptcy
petition on April 13, 1993; the deadline to file
complaints objecting to the discharge of debts under
§ 523(c) was set for August 23, 1993. Debis set
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forth in § 523(a), including debts for fraud, are
excepted from discharge in bankruptcy.  Section
523(c), however, specifies thal some of these
nondischargeable debts, including debts for fraud,
will be discharged unless the creditor timely
requests the bankruptcy court to determine the
dischargeability of the debt. In order to conduct
discovery to test whether Benedict had procured the
loan fraudulently, EAB timely moved to extend its
time to file a8 complaint under § 523(c). The.
bankruptcy court granted a 30-day extension.

On or about September 1, 1993, appellee
converted her Chapter 11 case to one under Chapter
7. The conversion notice to creditors indicated that
the new deadline under Bankruptcy Rule 4007(c) for
the filing of complaints to contest the
dischargeability of debts was January 10, 1994,
{FN3]

EAB maintains that despite its repeated attempts
from September through November 1993 to obtain
documents and examine appellee, Benedict refused
to comply with EAB's discovery demands. EAB
moved on November 18, 1993 to compel discovery
and (o require Benedict’s attendance at a Rule 2004
examination, or alternatively, to dismuss the
bankruptecy case (the "November Motion™). The
motion's return date was set for December 20,
1993, three weeks before the January 10, 1994 Rule
4007(c) deadline. At the request of Benedict's
counsel, however, the return date of the motion was
adjourned until February 7, 1994. EAB did not
move for an extension of time to file its complaint
objecting to the dischargeability of the debt owed to
it.

On January 11, 1994, the day after the 4007(c)
deadline passed, appellant and appellee met.
Benedict agreed to reaffirm EAB’s debt under §
524(c) (the “Reaffirmation™), and stipulated o
extend EAB's time to object to the discharge of its
debt should she later rescind the Reaffirmation. (the
*Stipulation®). Upon being advised of the
Reaffirmation, the bankruptcy court scheduled a
hearing for February 7, 1994, later adjourned to
March 3, 1994. After holding a Reaffirmation
Hearing of the nonrepresented debtor, Judge Conrad
indicated, without specifying his reasons on the
record, that he would not approve the Reaffirmation
or Stipulation. He also asked whether a meeting of
creditors had been held and whether the 60 days had
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expired with respect to objections to discharge.
EAB's counsel replied, "It will expire, I believe,
next week sometime.” (Tr. March 3, 1994 at 3).
Judge Conrad directed EAB’s counsel to submit an
order extending EAB's time to file a complaint
under § 523 through June 20, 1994, and signed the
Order on March 11, 1994.

*2 Appellee thereafter obtained new counsel, who
objected to the March Order, contending that it was
untimely as it was entered after January 10, 1994.
New counsel moved to have the March Order
vacated as it was signed under a mistake of fact. In
addition, appellee rescinded the Reaffirmation and
Stipulation. At a hearing held on June 28, 1994,
Judge Conrad agreed that he had signed the March
Order extending EAB's time to file a complaint
under the mistaken impression that the deadline for
filing had pot already passed. On July 21, 1994,
Judge Conrad vacated the March Order pursuant to
Fed.R.Civ.P. 60(b) [FN4] and ordered EAB not to
file and prosecute a complaint objecting to
appellee’s discharge or the dischargeability of the
obligation. In so doing, the bankruptcy court
rejected EAB's argument that its motion to compel
discovery should have been deemed a motion to
extend time under 4007(c). This appeal followed.

DISCUSSION

This court has jurisdiction to hear this appeal from
the bankruptcy court pursuant to 28 U.5.C. §
158(a). On an appeal from an order of the
bankruptcy court, the bankruptcy court’'s legal
conclusions are reviewed de novo and its findings of
fact are accepted unless clearly erroneous. See,
e.g., In re Manville Forest Products Corp., 896
F.2d 1384, 1388 (2d Cir.1990).

Appellant argues that the bankruptcy court erred
in two ways: first, by reading EAB's November
Motion to compel discovery as not including a
motion to extend the Rule 4007(c) deadline; and
second, by refusing to recognize the Reaffirmation
and Stipulation agreed to by the parties, and later
rescinded by appellee.

1. EAB’s November Motion
EAB argues that a request for an extension of time

to file a § 523 complaint was implicit in its
November Motion to compel discovery, because its
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need for additional time in which to secure
documents and conduct a § 2004 examination should
have been apparent to the bankruptcy court.
Benedict responds that the bankruplcy court could
not have construed the November Motion as a
request for an exlension to file a complaint, because
a request for a 4007(c) extension must be explicit.

EAB relies on In re Sherf, 135 B.R. 810
(Bankr.5.D.Tex.1991) and In re Lambert, 76 B.R. .
131 (E.D.Wis.1985), for its position that the
bankruplcy court should have construed the
November Motion as implicitly including a motion
for an extension of time; Benedict relies on In re
Kennerley, 995 F.2d 145 (9th Cir.1993), to counter
that position. These cases are not binding authority
on this court, although they are apparently the only
precedent that discusses whether motions that do not
explicitly request extensions under Rule 4007(c)
may be construed as including such requests.

In Sherf, 135 B.R. 810, creditors filed an
"objection” to dischargeability, which was served on
the debtors. Thereafter, the clerk’s office informed
the creditors that they needed to file a complaint
objecting to discharge, not merely an "objection.”
The creditors then timely served a complaint
objecting to debtor’s discharge, but neglected to file
the complaint properly because they did not obtain a
separale case number or pay a filing fee. The
creditors were not informed of their mistakes until
after the Rule 4007(c) deadline. The bankruptcy
court held that a pleading filed before the Rule
4007(c) bar date that puts the debtor on notice as did
the creditor’s "objection” could be treated as a
motion to extend time for filing a complaint. 135
B.R. at 815.

*3 Unlike the “objection” and the served but not
filed complaint in Sherf, however, the November
Motion to compel discovery here did not mention
the filing of a complaint under § 523, nor did it
even mention objections to  discharge or
dischargeability. The November Motion did not
give any notice to appellee or the court as did the
objection and the actual complaint served but not
filed in Sherf.

In the second case reliecd on by appellant,
Lambert, 76 B.R. 131, creditors moved the
bankrupicy court for relief from a stay to permit
them to pursue misrepresentation claims in state
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court. Included with the motion for termunation of
the stay was a copy of a complaint the creditors
intended to file in state court. The court construed
the motion for relief from a stay as one for an
extension of time for filing a complaint to determine
dischargeability of a debt and allowed the state court
action to proceed. In upholding the ruling by the
bankruptcy court, the district court noted that the
order was "consistent with the principles behind the.
bankruptcy law, which preclude a debtor from
escaping liability for fraudulent actions.” 76 B.R.
at 132. The district court discussed no caselaw in
its decision, and the decision was not appealed to the
Seventh Circuit.

The Ninth Circuit, however, criticized Lambert in
Kennerley, 995 F.2d 145. In Kennerley, the
bankruptcy court had barred a fraud action from
proceeding against the debtor because the creditor
had failed to file a timely complaint of
nondischargeability, and the district court had
reversed the bankruptcy court's order. The Ninth
Circuit reversed the district court, rejecting the
creditor’s argument that his motion to lift the
automatic stay should be considered a motion to
extend the deadline under Rule 4007(c). Quoting
what it termed the "well-reasoned decision” of the
bankruptcy court, the Ninth Circuit emphasized, ~
'[Creditor’s] motion for relief from the automatic
stay did not request an extension of the deadline; it
did not mention the deadline’.... In fact, the motion
does not even mention Rule 4007 or § 523(c).” Id.
at 147. In addition, the Kennerley court noted that
Lambert conflicts with Ninth Circuit caselaw, which
strictly construes Rule 4007(c). 1d.

I am persuaded by the reasoning in Kennerley.
Like the motion in Kennerley, EAB's November
Motion did not request an extension of the
dischargeability bar date, nor did it mention Rule
4007 or § 523(c). The bankruptcy court had no
cause lo scrutinize the November Motion to
conclude that EAB might be asking for other forms
of relief it had not requested, given the specificity of
the notice of motion, which reads in part:

NOTICE OF MOTION FOR AN ORDER TO

COMPEL DISCOVERY AND REQUIRE

DEBTOR'S ATTENDANCE AT

EXAMINATION AND/OR IN THE

ALTERNATIVE TO DISMISS THE DEBTOR’S

BANKRUPTCY CASE )

PLEASE TAKE NOTICE that upon the annexed
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motion (the "Motion") and proposed order of
Eurgpean American Bank ("EAB") by its counsel,
Helfand & Helfand, will move this court ... for an
order pursuant to Rule 45 of the Federal Rules of
- Civil Procedures [sic] made applicable by Rules
2004, 2005 and 9016 of the Federal Rules of
Bankruptcy Procedure, to compel the debtor to
permit discovery and require the Debtor to appear
and be examined and/or in the alternative to
dismiss the Debtor’s bankruptcy case pursuant to
Bankruptcy Code § 707(a)(1}) and Bankmuptcy
Rule 2003.
*4 Given the particularity of this notice of motion,
EAB's contention that the bankruptcy court should
have assumed that the motion sought an extension of
time to object to dischargeability i1s uareasonable.
Moreover EAB, a bank represented by counsel, had.
brought a specific motion for a deadline extension in
the superseded Chapter 11 case; Judge Conrad had
no reason to believe that EAB would not do the
same in the Chapter 7 action, if EAB was seeking
that relief. Finally, the November Motion was filed
approximately seven weeks in advance of the
4007(c) deadline; there was no reason for the
bankruptcy court to think that counsel for EAB
would not subsequently file a timely motion for an
extension if it perceived a need to do so. See
Kennerley, 995 F.2d 145, 147 (9th Cir.1993)
{creditor’'s maotion for relief from automatic stay
should not be considered a request for an exteasion
of the deadline; "[a]t the time the motion was filed,
the deadline was some six weeks in the future, and
plenty of time remained for [creditor] to file a
timely dischargeability complaint™).

The Ninth Circuit’s reasoning in Kennerley is also
consistent with the conclusion of other circuits that
have held Rule 4007(c) to be a strict statute of
limitations. See, e.g., In re Themy, 6 F.3d 688,
689 (10th Cir.1993) (Rules 4007(c) and 9006(b)(3)
*prohibit a court from sua sponte extending the time
in which to file dischargeability complaints™); In re
Alton, 837 F.2d 457, 459 (l11th Cir.1988) (“There
is "almost universal agreement that the provisions of
F.R.B.P. 4007(c) are mandatory and do not allow
the Court any discretion to grant a late filed motion
to extend time o file a dischargeability complaint.’
"y In re Pratt, 165 B.R. 759, 761
{Bankr.D.Conn.1994).

1 too find the “strict statute of limitations” view of
Rule 4007(c) to be consistent with the language of
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the Rule and its legislative history. The current
Bankruptcy Rules, promulgated in 1983 and
amended thereafter, eliminated the discretion of the
bankruptcy courts in setting dischargeability
deadlines.  For example, former Rule 409(a)
provided that the bankruptcy court set the deadline
for filing a complaint objecting to .dischargeability
*not less than 30 days nor more than 90 days after

the first date set for the first meeting of °

creditors....”  Current Rule 4007 removes the
discretion of the bankruptcy court by statutorily
fixing a 60 day period to file dischargeability
complaints. In addition, the bankruptcy court's
discretion to extend deadlines also has been
eliminated: Former Rule 409 provided that the
bankruptcy court "may for cause shown, on its own
initiative or on application of any party in interest,
extend the time for filing a complaint objecting to
discharge.” Current Rules 4007 and 9006 eliminate
the court’s authority to extend deadlines sua sponte;
Rule 4007(c) provides that, in order to extend the
bar date, “[t]he motion shall be made before the
time has expired,” and Rule 9006(b)(3) provides
that enlargement of time under 4007(c) may be
obtained "only to the extent and under the
conditions stated in those rules." See, e.g., In re
Klein, 64 B.R. 3in, 374-75
(Bankr.E.D.N.Y.1986).

*S While the limitations on a court’s ability to set
and extend deadlines does not directly address
appellant’s argument that its November Motion
should be construed as including a request for an
extension, I agree with the reasoning in Kennerley
that a broad reading of the November Motion that
would construe a motion to compel discovery as a
motion to extend the deadline for filing a
dischargeability complaint would be inconsistent
with the overall strict interpretation which should be
accorded to Rule 4007(c). [FNS5]

Appellant further argues that the bankruptcy court
should have extended the dischargeability complaint
deadline under its general authority granted in §
105(a) of the Code, which allows the court to act to
prevent an abuse of the bankruptcy process.
Appellant relies on In re Greene, 103 B.R. 83
(S.D.N.Y.1989), aff"d without opinion, 904 F.2d
34 (2d Cir.1990), cert. denied, 498 U.S. 1067
(1991), in which the district court upheld the
bankruptcy court’s use of § 105(a) to extend the
deadline for objections to dischargeability. The

Page 4

facts in Greene, however, are decidedly different
from the situation here.

The Greene court extended the filing deadline for
a creditor who was neither included on the creditor
list nor had actual notice of the bankruptcy, unlike
EAB, who was properly nolified of appellee’s filing
of bankruptcy. Moreover, the Greene court was
persuaded that the appellants before it were not
honest debtors, but rather, had attempted to use the
process "for purposes other than a good-faith effort
to secure a fresh start.” Id. at 88. Here, on the
other hand, despite repeated cries by EAB of foul
play on the part of appellee, Judge Conrad stated
when granting appellee’s motion to vacate the
March Order, “The facts here cannot lead me to the
conclusion that counsel for the bank has made here,
that the Debtors have some sort of unclean hands.”
Tr. June 28, 1994 at 26. As the district court is
bound to the bankruptcy court's findings of fact
unless they are clearly erroneous, see, e.g., In re
Manville Forest Products Corp., 896 F.2d 1384,
1388 (2d Cir.1990), I accept Judge Conrad’s finding
of the lack of bad faith on the part of appellee.

EAB further argues that its earlier deadline

. extension in appellee’s Chapter 1l case and its

discovery requests put Benedict on notice that EAB
intended to object to the dischargeability of the
obligation owed it. It is important to bear in mind
that notice is not the only purpose of the Bankruptcy
Rules. Instead, the Rules are intended to serve other
goals, among them, "the prompt closure and
distribution of the debtor’s estate,” Pioneer, 113
S.Ct. at 1495, and the promolion of "the expeditious
and efficient administration of bankruptcy cases by
assuring parlicipants in bankruptcy proceedings
*that, within the set period of 60 days, they can
know which debts are subject to an exception to
discharge,” " Rockmacher, 125 B.R. at 384 (quoting
In re Sam, 894 F.2d 778, 781 (5th Cir.1990)).
While the operation of the Rules may lead in some
cases to harsh results, "[t]lhe bankruptcy system
simply could not operate if every deadline, which by
its nature can cut off someone's lawful rights, could
be conlested on equitable grounds.” In re Collins,
173 B.R. 251, 254 (Bankr.D.N.H.1994).

2. Rescisston of Reaffirmation and Stipulation

*6 EAB also argues that the Bankruptcy Court
acted arbitrartly in overlooking the Reaffirmation
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and Stipulation enlered into by the parties on
January 11, 1994, the day after the deadline passed
for EAB to file an objection to appellee’s discharge
or the dischargeability of debts owed it. In the
Stipulation, appellee agreed to extend EAB’s time to
object to dischargeability should she rescind the
Reaffirmation. Benedict later rescinded both the
Reaffirmation and Stipulation.

EAB's argument is specious. It provides no legal
authority for the novel proposition that litigants,
through a stipulation, can bypass & court’s exercise
of its obligation to decide whether cause exists to
extend a statutorily controlled deadline. See, e.g.,
In re Snyder, 102 B.R. 874, 875
(Bankr.S.D.Fla.1989) ("[Tlhis court will not permit
litigants to bind this court, by bargaining for delay
beyond that specified by the Rules and the Code").
Judge Conrad did not abuse his discretion by
refusing to recognize the Stipulation.

CONCLUSION

For the reasons stated above, | affirm the Order of
the bankruptcy court dated July 21, 1994, case no.
93-B-41894 (FGC), and direct the Clerk of the
Court to enter judgment accordingly.

SO ORDERED.

FNI1. The substance of this Amended Opinion and
Order is identical 10 the Opinion and Order issued
on Junc 26, 1995; the changes in this Amended
Opinion and Order are technical only and do not
alter the legal conclusions of my previous Order.

FN2. Unless othcrwise specified, all statutory
references are refercnces to the Bankruptcy Code,
Title 11 of the United States Code. All references
to "Rules” are references (o the Federal Rules of
Bankruptcy Procedure.

FN3. Rule 4007(c} mandates: A complaint to
determine the dischargeability of any debt pursuant
to § 523(c) of the Code shall be filed not later than
60 days following the first date sct for the meeting
of creditors.... On motion of any party in intcrest,
afler hearing on notice, the court may for cause
extend the time fixed under this subdivision. The
motion shall be made before the tiine has expired.

FN4. Fed.R.Civ.P. 60(b) provides: On motion and
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upon such terms as are just, the court may relieve a
party or party's legal representative from a final
judgment, order, or proceeding for the following
reasons: (1) mistake....

FNS. Appellant does not argue that his failure to
file for an extension of the Rule 4007(c) deadline
was a result of "excusable ncglect,” presumably
because most courts have interpreted Rule
9006(b)(3) as climinating the possibility that a
dcadline may be extended under 4007(c) because of
excusable neglect. See, ¢.g., In re Rockmacher,
125 B.R. 380, 383 (S.D.N.Y.1991) (when dealing
with extensions of time under Rule 4007(c), “the
cxcusable ncglect standard of rule 9006(b)(1) is
explicitly excepled from consideration by rule
2006(b)(3)"); In re Savage, 167 B.R. 22, 27
(Bankr.S.D.N.Y.1994) (Bankruptcy Rulc 9006(b)(3)
does not make allowance for excusable neglect); In
re Figueroa, 33 B.R. 298, 300
(Bankr.S.D.N.Y.1983) ("It is clear that by
prohibiting that which it formerly permitted,
Congress intended to no longer subject the
preeminent fresh start policy to the uncertainties of
cxcusable neglect in failing to timely object o
discharge of a claim”). Accord Pioncer Inv. Serv.
Co. v. Brunswick Assoc. Lid. Pantnership, 113
S8.Ci. 1489, 1495 (Supreme Count cxplained that
existence of excusable neglect doctrine for filing
late claims in Chapter 11 cases but not in Chapter 7
cases reflects the different policies of the two
chapters:  “Whereas the aim of a Chapler 7
liquidation is the prompt closure and distribution of
the debtor’s cstate, Chapter 11 provides for
reorganization with the aim of rehabilitating the
debtor and avoiding forfeitures by creditors.”).

END OF DOCUMENT
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BOLT ELECTRIC, INC., Plaintiff,
Y.
The CITY OF NEW YORK and Spring City
Electrical Manufacturing Co., Defendants.

No. 93 CIV. 3186(SS).
United States District Court, S.D. New York.
March 23, 1994,

OPINION AND ORDER

SOTOMAYOR, District Judge.

*1 Pursuant to Fed.R.Civ.P. 12(b)(6), defendant,
the City of New York ("NYC"), moves to dismiss
the amended complaint in this diversity action for
contrect nonpayment. Defendant NYC contends
that the alleged contrazct at issue is unenforceable
because it does not comply with NYC statutory and
regulatory requirements, and because it violates
public policy. For the reasons discussed below,
defendant’s motion 1s granted.

Background

Plaintiff, Bolt Electric, Inc. ("Bolt™), is a New
Jersey corporation which seeks payment for lighting
and related materials it designed or supplied for a
reconstruction project. of the Eastern Parkway in
Brooklyn, New York (“the Project”), supervised by
the Department of Transportation ("DOT"). In
1987, after a competitive sealed bidding process,
NYC awarded Naclerio Contracting Co., Inc.
{("Naclerio”), a 58.7 million dollar contract for the
Project ("the Contract”).

At issue in the instant motion before me are
outstanding payments for materials ordered by
Naclerio from Bolt in February 1988 and October
1991. The February 1988 purchase order included
materials which Bolt claims it specially designed for
the Project. The subsequent October 1991 purchase
order included several of the February 1988
materials, as well as certain new items. [t is unclear
how much payment Bolt received for the materials
in these purchase orders.

Bolt also contracted with L.K. Comstock &
Company, Inc. ("Comstock”), a Naclerio electrical
subcontractor under the Contract, to supply lighting
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materials for the Project. Bolt claims that these
materials were specifically required under the
Contract. NYC, however, was not a party to either
agreement between Bolt and Naclerio, or Bolt and
Comstock.

The Naclerio Contract with NYC was ill-fated.
As time passed, the Project fell further and further
behind schedule and was delayed several years. As
the Project languished, Naclerio's financial status
also grew tenuous and, in 1990, Naclerio filed for
bankruptcy protection. {FN1] Naclerio did not pay
Bolt or Comstock during 1990 and 1991, and both
informed NYC of their respective nonpayment
problems with Naclerio. Eventually, in 1991,
Comstock informed NYC that it was withdrawing

from the Project because of nonpayment.

Naclerio thereafter requested that Bolt provide the
lighting materials it had ordered. Despite the
existing and potential nonpayment problems, Bolt
agreed to continue with the Project on two
conditions. First, Bolt demanded full payment for
outstanding debts on matedals it had already
provided. Second, it wanted NYC to guarantee
payment of all remaining materials.

Although it is unclear whether Naclerio complied
with Bolt’s first condition, Bolt claims that 1t
continued producing the Naclerio items because
NYC met its second condition by providing a
guarantee of payment. Bolt alleges this guarantee is
commemorated in a letter dated September 25,
1991, from DOT Deputy Commissioner Bemard
McCoy ("the McCoy Letter”).

*2 The McCoy Letter states, in pertinent part,
that:
[a]ll conforming material ordered by Naclerio on
their Purchase Order with [Bolt] will be paid to
Naclerio by the City of New York.
In the event Naclerio Contracting Co., Inc.
defaults in its contract with the New York City
Department of Transportation, the Department
will purchase from Bolt Electric, Inc. all matenials
ordered specifically for the Eastern Parkway
contract.
Affidavit of Gilman J. Hallenbeck ("Hallenbeck
Affidavit™), Exhibit H.

Relying upon the McCoy Letter as a guarantee,
Bolt accepted another purchase order from Naclerio
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for over two million dollars of lighting materials,
including materials previously ordered but which
Bolt had refused to deliver due to nonpayment
problems. Bolt states that some of the materials
included in this order had previously been inspected
and approved by NYC. Bolt also continued to
prepare and deliver other materials for the Project.

Bolt learned, during the summer of 1992, that
NYC might declare Naclerio in default. According
to Bolt, at a meeting with NYC officials in August
1992 and at subsequent meetings, NYC officials
*assured Bolt that even if Naclerio was released and
a new general contractor was brought on board,
NYC would honor its commitmeant to purchase from
Bolt the materials ordered by Naclerio.” Bolt's
Memorandum of Law in Opposition to Defendant
the City of New York's Motion to Dismiss (*Bolt's
Memorandum®), p. 9. The NYC officials also
instructed Bolt to continue working on the Project.

Id.

Naclerio’s default was indeed imminent and, in
October 1992, the NYC declared Naclerio in
default. Bolt maintains that at another meeting on
October 26, 1992, with several NYC officials,
including DOT Assistant Commissioner Lawrence
Gassman and DOT chief lighting official Steve
Galgano, NYC again explicitly directed Bolt to
continue work on the materials ordered by Naclerio
and on new materials not previously ordered. Bolt
claims that, with the McCoy Letter in his hand,
DOT Assistant Commissioner Gassman assured Bolt
that "the City will honor its commitment to you,”
id. at 10, and Bolt, again relying on these
assurances, continued to produce the requested
items.

After the declaration of Naclerio’s default, NYC
decided to complete the Project by submitting it to
the Project's surety, Aetna Casualty & Surety
Company ("Actna®). Although Aetna hired
subcontractors other than Bolt to work on the
Project materials, Bolt alleges that Aetna promised
that Bolt would continue to serve as the electrical
materials supplier of the Project and that the NYC
guarantee in the McCoy Letter would be honored.
Notwithstanding these assurances, on February 12,
1993, the Project’'s new electrical subcontractor
notified Bolt that it was no longer on the Project.
Defendant Spring City was ultimately selected to
supply the materials previously contracted by
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Naclerio in the October 1991 purchase order. [FN2]

In the case before me, Bolt seeks $2,592,746.20
for payments due under the February 1988 and
October 1991 purchase orders, which Bolt contends
NYC is bound to pay pursuant to the guarantee set
forth in the McCoy Letter. Bolt also claims that in
reliance on NYC's assurances of payment, Bolt
released its liens against Naclerio and Comstock for
prior purchase orders, and, at NYC's request,
withdrew its third-party complaint against NYC in
an Ohio lawsuit against Bolt, filed by one of its
suppliers for expenses associated with the Project.
Hallenbeck Affidavit, 1] 27-28.

*3 Defendant NYC moves to dismiss Bolt's
complaint against it, arguing that there is no legally
viable agreement between NYC and Bolt which
requires NYC to pay for the items in the purchase
order. Initially, NYC argued that a municipal
contract is valid and legally binding only if it
complies with the express statutory requirements of
competitive sealed bidding or the statutorily
recognized alternatives to the sealed bidding
process. NYC contends that because Bolt never
participated in the bidding process, or otherwise
complied with alternative procurement prerequisites,
the McCoy Leltter cannot constitute a valid contract
with NYC. Also, a contract which does not satisfy
the statutory prerequisites, according to NYC, is a
nullity because it violates NYC's laws and rules
and, hence, contravenes public policy.

At the oral argument on the extant motion, held
QOctober 23, 1993, NYC conceded that the bidding
requirement was not absolute and that it could be
avoided in certain situations, including when a
contractor defaults. Transcript of October 23, 1993
Hearing, pp. 34; 7, 9. [FN3] However, NYC
asserted that even in the case of a default, it may
circumvent the bidding requirement only after it has
formally declared the contractor in default. The
timing of the default announcement, NYC argued, is
dispositive  and  anything  preceding  the
announcement is without legal significance unless it
complies with the statutory bidding prerequisites.

A consistent theme of NYC's arguments is that,
ultimately, any contract which has not satisfied the
applicable statutory requirements is invalid as
against public policy. Defendant NYC's public
policy argument may be summarized succinctly as
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alleging that the statutory restrictions oa a
municipality’s right to contract cannot be ignored or
avoided because they are fundamental to
*responsible municipal government.” Thus, public
accountability, according to NYC, is paramount.

Bolt responds that the McCoy Letter did not have
to comply with bidding requiremeats or any
alternative contracting process, and that NYC’s
*official® declaration of Naclerio’s default is
irrelevant to whether NYC agreed to pay Bolt for
the materials ordered for the Project. Bolt also
argues that if I determine that some approval was
required in order for NYC to enter a valid
procurement agreement with Bolt, I should overlook
such a requirement on purely equitable grounds
because there is no proof of “fraud, collusion or
other impropriety in the execution of the [McCoy
Letter].” Bolt’s Memorandum, p. 22. Bolt further
contends that it is unfair to deny recovery againsl
NYC where Bolt has acted in good faith and upon
reliance of NYC's assurances.

DISCUSSION

A. The Motion to Dismiss for Failure to State a
Claim

Dismissal pursuant to Fed.R.Civ.P. 12(b){6) is
warranted only where "it appears beyond doubt that
the plaintiff can prove no set of facts in support of
[the plaintiff's] claim which would entitle [the
plaintiff] to relief.” Ricciuti v. New York City
Transit Auth., 941 F.2d 119, 123 (2d Cir.1991),
quoting Conley v. Gibson, 355 U.S5. 41, 45-46
(1957 (footnote omitted). The issue "is not
whether a plaintiff will ultimately prevail, but
whether the claimant is entitled to offer evidence to
support the claims.® Scheuer v. Rhodes, 416 U.S.
232, 236 (1974). In considering the motion, the
allegations in the complaint must be construed
favorably to the plaintiff. Walker v. New York,
974 F.2d 293, 298 (2d Cir.1992), cert. denied, 507
U.S.961, 113 §.Ct. 1387, 122 L.Ed.2d 762 (1993).

*4 Defendant NYC does not chalienge Bolt's
interpretation of the McCoy Letter, but rather, for
purposes of this motion, NYC accepts the
proposition that a contract between DOT and Bolt
existed. Memorandum of Law in Support of City's
Motion to Dismiss the Amended Complaint
("NYC's Memorandum"), pp. 1-2. NYC argues
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that because the McCoy Letter does not comply with
mandatory statutory requirements, however, it is an
unenforceable contract, ecither because it s
statutorily invalid or because it violates public
policy. [FN4]

NYC agrees that there are two categories of valid
contracts exempt from the competitive bidding
requirement. The first category is best described as
contracts which are formed in accordance with
alternative methods to competitive bidding explicitly
set forth in the Charter, like the noa-bidding process
for emergency procurements. See New York City
Charter § 315. Since the parties agree that the
alleged contract between Bolt and NYC does not
come within the coverage of any of these alternative
mechanisms, there are no viable arguments that the
McCoy Letter satisfies these sections of the New
York City Charter (*Charter®). [FN5]

The second category of bid-exempt contracts
includes contracts which are valid if they are a
consequence of a default of a contractor, and entered
into in order to complete the work under a contract
which has been previously submitted for bidding.
See N.Y.C. Administrative Code § 6-102(b) (1992).
The McCoy Letter arguably falls within this
category. ld.; see also Contract, Article 48.

Nevertheless, regardless of whether the contracts
were formed in accordance with recognized
alternative nonbidding procedures, or as a
consequence of a default, all NYC contracts must
satisfy certain approval procedures set forth in the
Charter, New York City’'s Administrative Code
(*the Administrative Code") and the Procurement
Policy Board Rules ("PPB Rules”).

As discussed below, NYC's mandatory approval
requirements and public policy claims are its most
defensible and compelling arguments. Any
agreement or contract with Bolt, in furtherance of
the Contract and for purposes of completion of the
Project, must satisfy the requirements set forth in
NYC’s rules and regulations. These requirements
are alternatives to the compelitive sealed bidding
process  which,  though  theoretically less
burdensome, are mandatory and cannot be waived.
Since the McCoy Letter does not comply with these
statutory requirements, NYC argues it is invalid and
to recognize such a contract would violate public
policy. 1agree.
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1. Declaration of Default as a Municipal Contract
Prerequisite

New York State’s General Municipal Law § 103.1
requires that contracts for public works must be
awarded to the lowest bidder.

Except as otherwise expressly provided by an act

of the legislature or by a local law adopted prior

to September first, nineteen hundred fifty-three,
all contracts for public work involving an
expenditure of more than seven thousand dollars
and all purchase contracts involving an
expenditure of more than five thousand dollars,
shall be awarded by the appropriate officer, board
or agency of a political subdivision or of any
district therein ..., to the lowest responsible
bidder furnishing the required security after
advertisement for sealed bids in the manner
provided by this section....

*S N.Y. GEN. MUN. LAW § 103.1 (McKinney

1986). [FN6]

The Charter specifically states that all City
procurement contracts shall be awarded pursuant to
a competitive bidding process initiated by NYC's
issuance of an invitation for bids. Interested bidders
submit sealed bids and NYC awards the contract to
the lowest responsible bidder. New York City
Charter § 313. However, as already stated, and as
NYC recognizes, the bidding process is not inviolate
or mandatory in all cases. See United States v. City
of New York, 972 F.2d 464, 471-72 (2d Cir.1992)
(New York City Charter includes valid exceptions to
the traditional state law requirement that New York
City bid all its contracts). . The Charter provides for
methods of awarding procurement contracts, without
use of the bidding procedure, see e.g., New York
City Charter § 312 (exceptions to the procurement
process), § 315 (emergency procurement), § 317
(alternatives to competitive sealed bidding), and, as
the parties agree, under the Contract here, NYC
could complete the work without rebidding, if
Naclerio defaulted.

Bolt argues that since NYC could contract without
bidding to complete the work after Naclerio’s
default, it has the authority, as a matter of law, to
enter into an agreement, such as the McCoy lLetter,
to pay for the Project matenials. NYC counters that
a formal declaration of a default is a prerequisite to
the valid formation of a municipal contract to
complete the work under the defaulted contract.
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I am not persuaded that NYC cannot act on what
ultimately is its discretionary authonity to complete
the Contract, in anticipation of a default, simply
because it has not yet formally dectared a default,
To hold otherwise would place an unwarranted and
unjustified burden on NYC from invoking its
discretion—discretion which appears otherwise
unencumbered. Cf. In re Matter of Leeds, 53 N.Y.
400, 403 (1873) (readvertising may be inappropriate
where it causes an injudicious delay); City of New
York v. Palladino, 146 A.D. 850, 131 N.Y.S. 807,
809 (1st Dept.1911) (readvertising for contract to
collect refuse not required, in part, where
accumulating refuse was menace to the public).

Despite the total absence in the General Municipal
Law, the Administrative Code or the Centract of
any time provision of the sort NYC proposes, NYC
requests that 1 read into these sources a requirement
that a formal declaration of default must precede any
attempts to secure the means by which to complete
the work under the contract, Such an interpretation
is unwarranted and unjustified by the plain language
of the law or the Contract which permits NYC to
complete the Contract "by such means and in such
manner” as it deems desirable. See Article 48.
NYC must be free to react in potentially urgent
situations, like securing specially-designed materials
or the services of a subcontractor, prior to a default.
Otherwise, NYC would bear an unnecessary risk in
the completion of its defaulted contracts.

*6 Defendant NYC relies on the language of
Article 48 of the Contract to support its argument
that the bidding-circumvention provisions found in
this Article are triggered only once a default is
actually declared and the contractual notice
requirements are followed. Article 48, in relevant
part, states simply that the Commissioner of the
Department of Highways of the City of New York,

after declaring the Contractor in default, may then
have the work completed by such means and in
such manner, by contract with or without public
lettings, or otherwise, as he may deem advisable,
utilizing for such purpose such of the Contractor’s
plan, materials, equipment, tools and supplies
remaining on the site, and also such
subcontractors, as he may deem advisable.

This language alone is insufficient to support
NYC's conclusion that its discretion is limited.
This Article addresses only the actual act of
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completing the Contract, it does not state that NYC
could not take, pre-default, actions to facilitate such
completion.

In fact, the language of the Contract clearly
provides that if the contractor defaults, NYC may
complete the work "by such.means and in such
manner” as advisable. Thus, the Contract grants
NYC broad discretion in furtherance of completing
the work, without any prohibition on NYC from
agreeing, pre-default, to pay Bolt for the
undelivered Project materials should Naclerio
default. Nothing therein suggests that the notice
requirements which exist, in part, for the benefit of
the contractor, also prohibit NYC from acting in
anticipation of a default, without bidding.

2. Comptroller Requirements on All Municipal
Contracts

The ability to exercise discretion to complete work
without rebidding before or upon a default does not,
however, relieve the City and. contractors from
complying with other legal obligations and
requirements. NYC maintains that any contracts or
agreements not submitted for bidding, must still
comply with other statutory requirements set forth in
the Charter, the Administrative Code and the PPB
Rules. These requirements mandate that contracts
be filed and registered with the NYC Comptroller
prior to their implementation. NYC’s
Memorandum, pp. 14-22.

Three provisions control in the instant case. First,
Charter § 328(a) states:
Registration of contracts by the comptroller. a,
No contract or agreement executed pursuant to
this charter or other law shall be implemented
until (1) a copy has been filed with the
comptroller and (2) either the comptroller has
registered it or thirty days have elapsed from the
date of filing, whichever is sooner, unless an
objection has been filed pursuant to subdivision ¢
of this section, or the comptroller has grounds for
not registering the contract under subdivision b of
this section. (emphasis added) [FN7]
Thus, all contracts and agreements are effective only
upon filing and registration with the Comptroller.
See Prosper Contracting Corp. v. Board of Educ. of
the City of New York, 73 Misc.2d 280, 341
N.Y.5.2d 196, aff'd, 43 A.D.2d 823, 35|
N.Y.S.2d 402 (st Dept. 1974}.
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*7 Second, § 6-101 of the Administrative Code
states, in relevant part:

Contracts; certificate of comptroller. a. Any
contract, except as otherwise provided in this
section, shall not be binding or of any force,
unless the comptroller shall indorse thereon the
comptroller’s certificate that there remains
unexpended and unapplied a balance of the
appropriation or fund applicable thereto, sufficient
to pay the estimated expense of executing such
contract, as certified by the officer making the
same.

* * *

¢. It shall be the duty of the comptroller to make
such indorsement upon every contract 5o presented
to him or her, if there remains unapplied and
unexpended the amount so specified by the officer
making the contract, and thereafier to hold and
retain such sum to pay the expense incurred uatil
such contract shall be filly performed. Such
indorsement shall be sufficient evidence of such
appropriation or fund in any action.
d. The provisions of this section shall not apply to
supplics, materials and equipment purchased
directly by any agency pursuant to subdivisions
(c) and (d) of section three hundred [twenty nine}
of the charter. [FN8] (emphasis added)
By reference to Charter §§ 329(c) and (d), § 6-101
excludes any small purchases such as direct agency
purchase of goods in amounts not exceeding $1,000
n costs per transaction, or, upon the prior approval
of the Commissioner of General Services or the
Mayor's approval, an amount not exceeding $5,000.
The $5,000 limit may only be increased with the
additional approval of the Comptroller. These
increases must be published in the City Record.

Lastly, PPB Rule § 5-07(b) provides that:

(n]o contract or agreement executed pursuant to
the New York City Charter or other law shall be
effective until:

(1) The Comptroller has registered the contract or
thirty (30) days have elapsed from the date of
filing, during which the Comptroller has neither
raised an objection pursmant to subdivision (i)
below nor refused to register the contract pursuant
to subdivision (h) below. (emphasis added)

These sections establish that, with the exception of
contracts for goods costing small amounts, clearly
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not the situation in Bolt's case, NYC and its
agencies cannot unilaterally enter contracts or
agreements absent approval by or registration with
the Comptroller.

Recognizing the extent of NYC’s discretion and
the need for flexibility, especially under exigent
circumstances, does not equate with discarding
statutory and regulatory requirements governing
NYC contracts. In accordance with New York law,
even if NYC chose to proceed with Bolt under the
Naclerio Contract, before or after the default, the
McCoy Letter would not be enforceable unless it
satisfied all requirements which govern contracts
awarded by other than the competitive sealed
bidding process.

Bolt argues, and NYC concedes, that a mere
irregularity or technical violation of statutory
requirements does not prohibit recovery on a quasi-
contract basis. See, e.g., Ward v. Kropf, 207 N.Y.
467, 101 N.E. 469 {1913) (contractors can recover
under a quasi-contract analysis where local entity
failed to comply with legal requirement that the
maximum and minimum cost of improvement be
stated in proposition to electors, in order to avoid
unjust enrichmeat by local entity for benefit
received from actual services provided); Littlefield-
Alger Signal Co. v. County of Nassau, 43 Misc.2d
239, 250 N.Y.S.2d 730 (Sup.Ct. Nassau Co.1964)
(low bidder is entitled to recover for the services it
provided even though contract is invalid because
county executive failed to execute it where
defendant received a benefit from the services and
there is no offense to public policy). However,
even quasi~contract recovery is unavailable where
*the making of the contract flouted a firm public
policy or violated a fundamental statutory restriction
upon the powers of the municipality or its
officers....” Cassella v. City of Schenectady, 281
A.D. 428, 120 N.Y.S.2d 436, 440 (3rd Dept.1953)
(citing McDonald v. Mayor, 68 N.Y, 23, 28; Seif
v. City of Long Beach, 286 N.Y. 382, 36 N.E.2d
630 (1941); Brown v. Mt. Vemon Housing Auth.,
279 A.D. 794, 109 N.Y.5.2d 392 (2d Dept.1952);
6 WILLISTON, CONTRACTS (rev. Ed.) § 1786A;
2 Restatement, Contracts § 598).

*8 The Bolt case is no! a case of a mere technical
failure in executing an otherwise valid contract. As
discussed below, the Bolt contract clearly violates
New York's public policy against recognizing
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agreements by municipal agents who act without
authority to contract on behalf of the municipality.
See McDonald v. Mayor, 68 N.Y. 23 (1867).

3. NYC’s Public Policy Claim

New York's public policy is clear that municipal
contracts or agreements which do not satisfy all of
its procurement requirements are neither valid nor
enforceable.  In New York, a municipality's
authority to contract is strictly limited statutorily.
Henry Modell & Co. v. City of New York, 159
A.D.2d 354, 355, 552 N.Y.5.2d 632, 634 (lst
Dept.} (citing Genesco Entertainment, A Div. of
Lymutt Industries, Inc. v. Koch, 593 F.Supp. 743,
74748 (S.D.N.Y.1984), appeal dismissed, 76
N.Y.2d 845, 559 N.E.2d 1288, 560 N.Y.S.2d 129
(1990). The restrictions exist to “protect the public
from the corrupt or ill-considered actions of
municipal officials.” 1d. It is well established that a
municipal contract which violates express statutory
provisions is invalid. Granada Bldgs., Inc. v. City
of Kingston, 58 N.Y.2d 705, 708, 444 N.E.2d
1325, 1326, 458 N.Y.8.2d 906, 907 (1982)
(citations omitted). Thus, where municipal agents
act without authority, any contract formed is
without legal validity. Id. According to the court
in Modell,

“where there is a lack of authority on the part of

agents of a municipal corporation to create a

liability, except by compliance with well-

established regulations, no liability can result
unless the prescribed procedure is complied with
and followed. "
Id., quoting Lutzken v. City of Rochester, 7
A.D.2d 498, 501, 184 N.Y.S.2d 483 (4th
Dept.1959). :

Moreover, to accord legal validity to a contract
which fails to comply with the statutory mandates is
contrary to public policy. As stated in Genesco,

{tlo allow recovery under a contract which

contravenes [statutory restrictions on a municipal

corporations's power to contract] gives vitality to
an. illegal act and grants the municipality power
which it does not possess “to waive or disregard
requirements  which  have been  properly
determined to be in the interest of the whole.”[ ]
Genesco, 593 F.Supp. at 747-48 & n. 14, quoting
Lutzken, 7 A.D.2d at 499, 184 N.Y.S.2d at 486.

The alleged agreement with NYC contravenes
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public policy because it does not comply with
NYC's registration and filing requirements, critical
components of a process designed, in part, to avoid
corruption, to ensure sufficient appropriations for
municipal contracts and to protect agzinst fiscal
excess. Cf. Cassella v. City of Schenectady, 281
A.D. 428, 120 N.Y.S.2d 436, 440 (3rd Dept.1933)
(plaintiff cannot recover in quasi-contract where
local Civil Service Comunission failed to certify
plaintiff for appointment as fire surgeon, where
invalidity is based on imregularity or technical
violation because contract flouts firm public policy,
and contract violates a fundamental statutory
restriction upon powers of municipality or its
officers). In the Bolt case, the Comptroller’s
oversight is exactly the type of monitoring of a
financially strapped project envisioned by the
legislature, for, as the parties concede, the Project
had exceeded its expected completion schedule and
expenses. Thus, concems over financial viability,
which are fundamental aspects of municipal
contracts, were practical realities of the Project.
Thus, the manner in which the Bolt contract was
formed undermines the very purpose of the
municipal law in failing to have the Comptroller, the
entity responsible for the meonitoring of the fiscal
integrity of NYC projects, certify and approve the
agreement,

B. Bolt’s Estoppel Claims and Request for Relief

*9 Bolt contends that since the McCoy Letter is
not tainted by any impropriety chargeable to Bolt,
however, that I should recognize NYC's promises
and assurances for payment of the Project materials.
Bolt maintains that it acted completely in good faith
and upon reliance of NYC's assurances when it
withdrew liens against Naclerio and Comstock, and
dismissed third-party claims against NYC in
pending litigation. Bolt's allegations, in essence,
are complaints that NYC acted in a devious manner
in seeking Bolt's abandonment of these legal claims
" and that, therefore, NYC should' be estopped from
asserting mandatory compliance with the statutory
and regulatory prerequisites as a defense to this
litigation.

Generally, estoppel is not available in New York
against public entities for the unauthorized acts of
their agents. Granada, 58 N.Y.2d at 708, 444
N.E.2d at 1326, 458 N.Y.S.2d at 907 ("because a
governmental subdivision cannot be held answerable
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for the unauthorized acts of its agents ..., we have
frequently reiterated that estoppel is unavailable
against a public agency.") (citations omitted).

The estoppel rule is based, in part, on New
York's public policy which charges those bargaining
with municipalities with the burden of determining
the  contracting  authority of  municipal
representatives.  Those dealing with NYC must
ascertain the extent of the municipal ageat's
authority and must be aware of the statutory and
regulatory requirements applicable to municipal
contracts. McDonald, 68 N.Y. 23. A party
bargains or contracts with a municipality at its own
risk and bears the burden of being informed of the
applicable procedures and requirements. Modell,
159 A.D.2d 354, 552 N.Y.5.2d at 634; Gill, 152
A.D.2d at 914, 544 N.Y.S.2d at 395 (citing 27 NY
JUR 2D, Couaties, Towns and Municipal
Corporations, §§ 1217, 1218). Cf. Parsa v. State
of New York, 64 N.Y.2d 143, 147, 474 N.E.2d
235, 237, 485 N.Y.5.2d 27, 29 (1984) ("A party
contracting with the State is chargeable with
knowledge of the statutes which regulate its
contracting powers “and is bound by them.")
(citations omitted). As clearly stated by the First
Department, “those dealing with municipal agents
must ascertain the extent of the agents' authority, or
else proceed at their own risk.” Modell, 159
A.D.2d 354, 552 N.Y.S5.2d at 634, citing Genesco,
593 F.Supp. 743.

Bolt is responsible for knowing the extent of
DOT's authority, as well as the limits of that
authority in entering any agreements on behalf of
NYC. See id. In this case, as already fully
discussed, the statutory and regulatory prerequisiles
were never satisfied. Those requirements are clearly
set forth in the Charter, Administrative Code and
the PPB Rules--public documents which are
available to those who contract with NYC agencies
and employees. The alleged promises or assurances
by NYC contained in the McCoy Letter are not
enforceable merely because Bolt claims it was
treated unfairly. Bolt may seek payment from other
responsible parties, such as Naclerio or Comstock.
What it cannot do is demand that NYC pay for
Project materials, pursuant to an agreement which is
not valid under the law, or as a public policy matter.

*10 Moreover, under New York law, a party
cannot recover on an invalid contract or in quantum
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meruit. S.T. Grand, Inc. v. City of New York, 32
N.Y.2d 300, 305, 298 N.E.2d 105, 108, 344
N.Y.5.2d 938, 942 (1973). New York recognizes
an exception to this harsh rule of complete forfeiture
in cases where the plaintiff "entered into the contract
in good faith, the contract does not violate public
policy, and the circumstances indicate that the
municipality would be unjustly enriched.® Gill,
Korff, and Associate, Architects and Engineer, P.C.
v. County of Onondaga, 152 A.D.2d 912, 914, 544
N.Y.S.2d 393, 395 (4th Dept.1989) (citing
Vrooman v. Village of Middleville, 91 A.D.2d 833,
834-35, 458 N.Y.S.2d 424 (4th Dept. 1982), appeal
denied, 58 N.Y.2d 610, 449 N.E.2d 427, 462
N.Y.S.2d 1028 (1983). While Bolt relies on cases
which have held that recovery is possible where
these mitigating factors exist, these factors do not
exist in the case before me.

For example, in Vrooman v. Village of
Middleville, 91 A.D.2d 833, 834-35, 458 N.Y.§.2d
424, 426 (4th Dept.1982), the court held that the
plaintiff could recover, even though the contract was
unenforceable for failure to comply with a statutory
requirement that the Commissioner of Health be a
party lo the contract, because there was no violation
of public policy and the village benefited from
plaintiff's services. The court concluded that the
contract did not violate the public policy against
extravagance and collusion because the State had
mandated the locai project and because the services
provided by the plaintiff "were essential (o
effectuate [the State’s] directive.” Id. at 426. To
excuse the local entity from any liability, where the
local entity clearly benefited from plaintiff's
services, would “encourage disregard of the
statutory safeguards by municipal officials.” Since
there was no harm to the taxpayers the court
determined that recovery was appropriate. [FN9]

The Bolt case is different. As noted previously,
the agreement here violates a clearly established
public policy. The filing and registration
requirements were essential checks on the financial
stability of the Project--a Project financially
overextended and with a tenuous fiscal status--to
ensure that NYC and the taxpayers where not
* overpaying for services or committing otherwise
unavailable City dollars. In direct contrast to
Vrooman, the instant case presents a situation where
recognizing the municipal agreement could result in
NYC paying twice--first to the main contractor

Page 8

Naclerio or the surety, and then to Bolt. This
"harm” to the taxpayers is exactly what the
municipal legislation intends to avoid.

Also, unlike Vrooman, NYC did not benefit from
essential services provided by the plaintiff. Indeed,
it is unclear how much of the Bolt materials were
actually provided to the Project. Lastly, I cannot
agree that the concern in Vrooman over judicially
encouraged official circumvention of statutory
requirements, is relevant to the instant case. Since
there was no clear "benefit” which accrued to NYC
or DOT, this case does not present a situation
wherein illegal or inappropriate conduct results in
unjust enrichment or a windfall for the municipality.

*11 The other cases cited by Bolt are similarly
unconvincing and distinguishable. See Shaddock v.
Schwartz, 246 N.Y. 288, 294, 158 N.E.2d 872, 874
(1927) (Cardozo, C.).) {plaintiff may recover based
on a moral obligation to pay the reasonable value for
work performed, despite drafting error in its bid for
public contract, where there is no injury to the
City's fisc and the City actually benefited by
accepting the bid since it was the lowest); Gladsky
v. City of Glen Cove, 563 N.Y.5.2d B42, 846 (2d
Dept.1991) (plaintiff may recover, pursuant to its
agreement with the municipality, for expenses, such
as litle examunation costs, incurred in reliance on the
contract for sale of real property); Albert Elia Bldg.
Co. v. New York State Urban Development Corp.,
54 A.D.2d 337, 344-45, 388 N.Y.5.2d 462, 468
{4th Dept.1976) (where competitive bidding statutes
were violated, contractor's good faith and lack of
fraud, collusion or wrongdoing by the Stale
mitigates against the harsh remedy of contractor’s
full forfeiture and, instead, contractor must refund
the difference between the costs for work done and
an estimated bidding price for the work); Galvin v.
New York City Housing Auth., 78 Misc.2d 312,
315, 356 N.Y.5.2d 942, 946 (Sup.Ci. N.Y.
Co0.1974) (absent collusion between Housing
Authority and contractor, Housing Authonty may
negotiate modifications to contract without public
bidding for a new contract).

Bolt's unsupported allegations that NYC acted in a
deceptive manner to induce it to release NYC,
Naclerio and Comstock from liability does not alter
my decision. In its opposing memorandum, Bolt
accuses DOT officials of acting “somewhat
deviously, it now appears” in directing Bolt to abide
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by the promises in the McCoy Letter,” and
encouraging it to withdraw its claim against NYC in
the Ohio lawsuit. Bolt also charges that, in direct
reliance of NYC's guarantees of payment, Bolt
released liens on the purchase orders against
Naclerio and Comstock. See Hallenbeck Affidavit,
{1 27-28. NYC raises serious questions as to the
veracity and accuracy of these claims, and argues
that what Bolt is seeking in this litigation is lost
profits, not the costs for goods supplied to NYC.
For example, NYC states that Bolt has received a
$100,000 payment from Comstock for supplies for
the Project and that NYC has not received any items
for which Bolt now seeks payment.

Assuming, as I must on a motion te dismiss, that
NYC acted in a deceptive manner, Bolt's allegations
are still without sufficient support to withstand the
motion to dismiss. [FN10] Bolt's conclusory
statements setting forth a tale of deceit fail to set
forth conduct so unconscionable on the part of NYC
so as to warrant avoiding the usual prohibition on
estoppel in cases involving municipalities.  As
discussed above, this is certainly not the case where
the actions of the municipal representatives are so
egregious that they have tainted the entire
contractual bargaining process, or where the
municipality is accorded a windfall based on
deceptive nctions by its representatives. [FN11]

*12 | also note that, although Bolt has made
unsupported allegations of injury and loss attendant
to its withdrawal of legal claims, based on NYC’s
false statements, Bolt's submissions suggest
otherwise. For example, Bolt’s withdrawal of the
liens against Naclerio and Comstock is without
prejudice to refile, and, apparently, since the suit is
still pending in Ohio, there has not been a judgment
issued against Bolt. See Hallenbeck Affidavit,

Exhibit G.
Conclusion

For the reasons stated, defendant the City of New
York’s motion to dismiss the amended complaint for
failure to state a cause of action as a matter of law,
as against the City of New York, is GRANTED and
the Clerk of the Court is directed to enter judgment
dismissing the amended complaint against this
defendant. The amended complaint otherwise stands
against the remaining defendant, Spring City.
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The claims against the City of New York are
separate and distinct from the claims involving
Spring City, and there being no just rcason for delay
of entry of a final judgment, I order that final
judgment be entered in favor of defendant the City
of New York and that the Order be certified
pursuant to Fed.R.Civ.P. 54(b).

SO ORDERED.

FN1. Judge Comnclius Blackshear of the United
States Bankrupicy Court for the Southern District of
New York dismissed Naclerio's bankruplcy petition
on January 5, 1993.

FN2. Plaintiflf claims that it provided defendant
Spring City certain crucial information about the
design of its materials and the bid price, which
Spring City then improperly used to obtain the work
assignment under the Contract. Amended
Complaint 1§ 23-26. Defendant Spring City is not
a party to the instant motion and I do not consider
the claims against it at this time.

FN3. The Contract cstablished that once NYC
declared Naclerio in default, NYC could complete
the contract without proceeding through the
compelitive sealed bidding process. NYC admitted
that in the case before me, it had, in fact, chosen to
complete the Project by submitting it directly to the
surety. Transcript of October 23, 1993 Hearing,
pp. 34, 9. Consequently, any argument that
bidding for the Bolt contract was mandatory is
without support.

FN4. Defendant NYC argues, however, that even if
one assumes the existence of a valid contract
between NYC and Bolt, the only appropriate
permissible interpretation of the McCoy Letter is
that NYC promised to pay Naclerio for delivered
goods or, in the case of a default, to pay Bolt, for
unpaid, undelivered materials.

FN5. In November 1989, the New York City
Charter abolished the Board of Estimate, clfective
January i990. Under the 1989 Charter, New York
City’'s Mayor and appointed officizls approve
awards of contracis which have not gone through
the competitive bidding process.  This Charter
provision predated NYC's Seplember 1991 McCoy
Leuer to Boll.
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FN6. General Municipal Law § 103.1 has been
amended to increase the contractual price of
contracts subject to the bidding process. The last
such amendment, cffective January 1, 1992, raised
the contract amount to $20,000 for public contracts
and $10,000 for purchase expenditures.  This
amendment does not affect the case before me since
its effective date postdates the formation of the
contracts at issue here and the outstanding debts o
Bolt for the February 1988 and October 1991
purchase orders clearly exceed the monetary
requirements under the amendment.

FN7. Scction 328 became effective under the 1989
Charter on September 1, 1990. Subdivisions (b)
and (c) do not apply to the case before me.

FN8. According to the Charter’s historical notes, §
344 was renumbered § 329, effective September 1,
1990. However, § 6-101{(d) of the Administrative
Code continues 1o refer to Charter §§ 344(c) and
(d) rather than § 329. For purposes of clarity, my
Opinion refers to § 329 not 344.

FN9. The court alse noted that, by ordering the
preparation of the plans for the project and
subsequently approving the plaintiff’s plans, the
Commissioner of Hezlth had acted sufficiently in
compliance with the statulory requirement to be a
party to thc contract. Vrooman v. Village of
Middieville, 91 A.D.2d 833, 835, 458 N.Y.5.2d
424, 426 (4th Dept.1982).

FN10. Op the present record, Bolt's allegations of
intentional deceptive conduct by NYC appear
suspect. Motably, Bolt’s submissions to this Court
contradict its claim that NYC dececived Bolt into
withdrawing legal action against NYC.  The
correspondence from Boll's vice president, Gilman
1. Hallenbeck, for example, fails to lend credence
to Bolt's claims of fraudulent inducement regarding
the Ohio lawsuit. Bolt Electric had New York City
dismissed as a defendant fin the Ohio lawsuit] as a
courtesy since the Corporation Council had assured
Balt that New York City was aware of the problem
Bolt was expericncing and the City was going to do
everything in its power to solve the problem.
Gilman ). Hallenbeck Affidavit, Exhibit G,
Hallenbeck's Letter to Commissioner Chris Ann
Halpin, Depantment of Highways, dated October 1,
1992.
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FNLL. I do not decide here whether Bolt reasonably
relied on NYC's assurances, Arguably, any such
reliance on NYC's statements as to payment in
accordance with the McCoy Letter is not rcliable
because Bolt was bound o ascertain the authority to
make such promises and should have known that
the alleged agreement set forth in the McCoy Letter
was invalid for failurc to comply with the legal
requircments discussed fully in this Opinion.

END OF DOCUMENT
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Ulf W. RUNQUIST, as trustee of Runquist and
Co., In¢., Profit Sharing Trust.
PlaintifT,

v.

DELTA CAPITAL MANAGEMENT, L.P., John
M. Lefrere and William H. Gregory.
Defendants

No. 91 Civ. 3335 (SS).
United States District Court, S.D. New York.
Feb. 18, 1994,
OPINION AND ORDER

SOTOMAYOR, District Judge.

*] Pursuant to Fed.R.Civ.P. 60(b), plaintiff Ulf
W. Runquist moves to reconsider my Order dated
July 15, 1993 adopting the Second Supplemental
Report and Recommendation of Magistrate Judge
Barbara E. Lee. Magistrate Judge Lee
recommended dismissing plaintiff's federal fraud
claim pursuant to Fed.R.Civ.P. 56(c), and
dismissing plaintiff’'s common law claims pursuant
to Fed R.Civ.P. 41(b) for failure to prosecute. For
the reasons set forth below, the motion for
reconsideration is denied.

BACKGROUND

The facts of this case are set forth in detail in my
Order dated July 15, 1993 (the "Order") adopting
the Second Supplemental Report and
Recommendation of Magistrate Judge Barbara E.
Lee. Although I assume familiarity with the Order,
I briefly summarize the relevant procedural history
of this case.

Plaintiff Runquist purchased a limited partnership
interest in Delta Capital Management (*Delta®)
allegedly in reliance upon false statements made by
Delta's general partners, pro se defendants John
LeFrere and William Gregory. On December 3,
© 1991, LeFrere moved for summary judgment on the
ground that plaintiff could not prove reliance, a
necessary element for a fraud claim under federal
law.

The action was referred to Magistrate Judge
Barbara E. Lee on December 13, 1991 by Judge
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Kimba M. Wood. On February 20, 1992,
Magistrate Judge Lee established April 6, 1992 as
the deadline for plaintiff’s submission of papers in
opposition to the summary judgment motion,
Plaintiff filed no papers by that deadline. On
August 17, 1992, Magistrate Judge Lee issued her
first Report and Recommendation (the “"Report™).
The Report concluded that plaintiff: (1) had
completely failed to demonstrate reliance, an
essential element of its case; (2) had not arrived at a
scheduled Status Conference; (3) had not served
defendant Gregory in a timely manner, despite
repeated instructions by Judge Wood; (4) had fatled
to engage in discovery within the time frame
established by Judge Wood; and (5) had made no
timely effort to oppose plaintiff's summary
judgment motion. On the record, Magistrate Judge
Lee recommended dismissing the fraud claim against
LeFrere for failure to demonstrate reliance, and
dismissing the outstanding common law claims
against LeFrere for failure to prosecute.

On August 28, 1992, plaintiff objected to the
Report and moved for reconsideration. Plaintiff's
counse!, Louis S. Sandler, alleged that he drafted an
affidavit in opposition to the summary judgment
motion in December 1991. Sandler claims he
discussed the affidavit with plaintiff on January 2-3,
1892. However, no affidavit was ever filed with the
Clerk of the Court. Sandler blames this omission on
a disgruntled secretary who left his firm's
employment in January 1992. Sandler attached what
purporied to be a copy of the lost affidavit to the
motion for reconsideration. The copy was not
stgned, but Sandler represented that the affidavit
would be re-executed upon plaintiff's return from
Sweden on August 29, 1992. Affidavit of Lewis S.
Sandler, sworn to August 28, 1992, { 4.

*2 On September 24, 1992, Magistrale Judge Lee
considered an affidavit executed by plaintiff on
September 14, 1992. The September 14 affidavit
differs substantially from the drafi affidavit attached
to plaintiff's August 28, 1992 motion for
reconsideration.  Magistrate Judge Lee issued a
Supplemental Report and Recommendation, which
concluded that the new affidavit failed to establish a
genine dispute over a2 material issue of facl
Supplemental Report at 3. It also found that
plaintiff’s "lame excuses” for continued delay were
insufficient to warrant modification of the prior
recommendation 10 dismiss the common law claims
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for failure to prosecute. Id. at 5.

Plaintiff renewed its objections and filed another
motion for reconsideration. The motion contained
yet another affidavit, this time identical to the draft
attached to the August 28 motion. Apparently this
affidavit was sent to Judge Wood’s Chambers on or
about August 31, 1992. This affidavit was not filed
with the Clerk of the Court, and was not part of the
record considered by the Magistrate Judge.
Curiously, this affidavit was executed in New York
on August 28, 1992. According to Sandler in his
August 28 motion and affidavit, his client was in
Sweden unti] August 29.

On November 17, 1992, Magistrate Judge Lee
issued a Second Supplemental Report and
Recommendation.  After considering the latest
affidavit, she determined again that it failed to
establish material issues of fact sufficient to pierce
the pleadings. Magistrate Judge Lee also adhered to
her recommendation to dismiss the remaining claims
for failure to prosecute pursuant to Fed R.Civ.P.

41(b).

I issued an Order on July 15, 1993 (the "Order”)
adopting  Magistrate  Judge Lee’s  Second
Supplemental Report and Recommendation. The
Order concluded that reliance had not been proven,
and that summary judgment of the federa! fraud
claim was appropriate. The Order also found that:

[A] plaintiff who, inter alia, repeatedly fails to

serve one defendant after being so instructed by

the Court, fails to serve another altogether, fails to
arrive at a scheduled Status Conference, fails to
engage in discovery, fails to oppose a motion for
summary judgment, and engages in a pattern of
suspicious, dilatory tactics with regard to the

production of affidavits, has evidenced, at a

minimum, a failure to prosecute warranting

dismissal with prejudice pursuant to Fed.R.Civ.P.

41(b).

Order at 11-12 (footnote omitted). The Order
dismissed the complaint with prejudice. Id. at 13,

Plaintiff brings this motion for reconsideration of
my Order. In the motion, plaintiff states that it
opposed the summary judgment motion in a timely
manner. As evidence of this proposition, plaintiff
offers two forms of proof. First, plaintiff attaches a
copy of a receipt from a notary public, who
notarized a document for Runquist on January 2,
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1992. Plaintiff alleges that that notarized document
was the original affidavit in opposition to the
defendant’s motion for summary judgment.

*3 Second, plaintiff attaches a letter it sent to
defendant LeFrere. The letter is dated January 14,
1991, [FN1] and advises LeFrere that attached is a
copy of “the affidavit of Ulf W. Runquist in
opposition your Motion for Summary Judgment.”
Pl.LEx. B. At the bottom of the letter appears a
handwritten endorsement by LeFrere that reads:

Lew,

[ will be sending a retort to Bill Runquist's

affidavit against my motion for Summary

Judgment in the next several days. I will send

you a copy of such the same day it is mailed to the

court.

Sincerely,

John M. LeFrere
Plaintiff maintains that this note demonstrates that
LeFrere misled the Court into believing that he
never received the affidavit. Plaintiff points out that
LeFrere’s most recent papers are now unsworn.

Plaintiff concedes that it "cannot explain™ what
happened to the onginal affidavit prepared in
December 1991.  Affidavit of Lewis S. Sandler,
executed July 30, 1993 (hereinafter "Sandler Aff."),
{ 2. However, plaintiff argues that because the
affidavit was "promptly re-executed,” the loss of the
affidavit was not a sufficient basis for granting
summary judgment or dismissing the remaining
claims. Sandler Aff. § 12. Plaintiff also denies that
there was anything surreptitious about the re-
execution of the original affidavit. Sandler claims
that the document is simply misdated August 28
instead of August 31. In Sandler’s words, "[ijt was
a classic slip.” Sandler Aff. { 7. To support this
claim, Sandler submitted a photocopy of Runquist’s
passport, which bears a stamp indicating that
plaintiff returmned to the United States on August 29,
1992.

Plaintiff also maintains it was “not at fault for not
pressing discovery.” Sandler Aff. at 3. Plaintiff
argues that it believed discovery had been stayed
until resolution of the summary judgment motion.
Plaintiff supports this claim with a letter from
LeFrere to Judge Wood's Chambers in which he
states that the upcoming pretrial conference and trial
date are “stayed indefinitely until resolution on my
Motion for Summary Judgment.® PI.LEx. C.
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Plaintiff also states that engaging in discovery would
have been futile, “[a]s co-defendant Gregory had not
been served, and therefore, any depositions in his
absence would have been & nullity as to him end
would have had to be repeated.” Sandler Aff. § 6.

DISCUSSION

Rule 60(b), F.R.Civ.P., provides in pertinent
part:

On motion and upon such terms as are just, the
court may relieve a party or a party’s legal
representative from a final judgment, order, or
proceeding for the following reasons: (1)
mistake, inadvertence, surprise or excusable
neglect; (2) newly discovered evidence ...; (3)
fraud ... misrepresentation, or other misconduct
of an adverse party; (4) the judgment is void; (5)
the judgment has been satisfied ...; or (6) any
other reason justifying relief from the operation of
the judgment.

Rule 60¢b) strikes a balance between "serving the
ends of justice and preserving the finality of
judgments.” Neimaizer v. Baker, 793 F.2d 58, 61
(2d Cir.1986) (citing House v. Secretary of Health
and Human Services, 688 F.2d 7, 9 (2d Cir.1982);
Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 401l
(5th Cir.1981)). The district court’s responsibility
is to "maintain a balance between clearing ils
calendar and affording litigants a reasonable chance
to be heard.” Enron Oil Corp. v. Diakubara, Bulk
0il (U.S.A.), Inc., 10 F.3d 90, 95 (2d Cir.1993)
(citations omitted). The Rule should be construed
broadly to do substantial justice, while keeping in
mind that final judgments should not be lightly
reopened. Neimaizer at 61 (quotation omitted).
Because 60(b) motions seek extraordinary judicial
relief, they should be granted only on a showing of
exceptional circumstances. Mendell v. Gollust, 909
F.2d 724, 731 (2d Cir.1990), aff’d, 501 U.S. 1135,
111 §.Ct. 2173 (1991) (citations omitted). See also
Bicicletas Windsor, S$.A. v. Bicycle Corp. of
America, 783 F.Supp. 781, 787 (8.D.N.Y.1992)
(60(b) motions "not granted lightly”) (citations
omitted).

*4 The decision to grant 60(b) relief lies within
the discretion of the district court. Maduakolam v.
Columbia Univ., 866 F.2d 53, 55 (2d Cir.1989). In
cases where the party seeking 6O(b) relief has not
been heard on the merits, all doubts should be
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resolved in favor of that party, Salomon v. 1498
Third Realty Corp., 148 F.R.D. 127, 128
(5.D.N.Y.i993) (citing Sony Corp. v. S.W.],
Trading, Inc., 104 F.R.D. 535, 53949
(S.D.N.Y.1985)).

Plaintiff has not specified which subsection of
60(b) underlies its motion. Rule 60(b) motions
seeking to undue the mistakes or omissions of
counsel could, on the face of the statute, be
considered under 60(b)(1) or 60(b)}{6). Rule
60(b)(6) may be used to rectify mistakes or
omissions by counset that are the result of
*extraordinary circumstances.” PT Busana ldaman
Murani v. Marissa by GHR Industries Trading
Corp., 151 F.R.D. 32, 34 (5.D.N.Y.1993) (citing
United States v. Cirami, 563 F.2d 26, 34-35 (2d
Cir.1977) ("Cirami I1") {other citations omitted)).
See also United States v. Cirami, 535 F.2d 736, 741
(2d Cir.1976) ("Cirami [") (even gross negligence
by attorney does not justify use of 60(b)(6)).
Plaintiff, however, does not allege any extraordinary
circumstances that would justify considering the
mistakes and omissions of counsel under Rule
60(b){6). Attorney Sandler even characterizes one
of his mistakes as a "classic slip.” Sandler Aff. § 7.

Under Rule 60(b)(1), however, the Second Circuit
has "consistenlly declined” to alter judgments in
cases where the mistake or omission was the result
of counsel's "ignorance of the law or cother rules of
the court, or his inability to efficiently manage his
caseload.” Neimaizer at 62 (quoting Cirami | at 739
(other citations omitted)). Furthermore, 60(b)(1)
relief will not be granted to remedy the
consequences of a poor litigation strategy. Id.
(citing Chick Kam Choo v. Exxon Corp., 699 F.2d
693, 695 (5th Cir.), cert. denied sub nom., Chick
Kam Choo v. Esso Oil Corp., 464 U.S. 826
(1983)). See also Spray Tech Corp. v. Wolf, 113
F.R.D. 50, 51 (5.D.N.Y.1986) (same).

Speaking in the context of wvacating default
judgments, the Second Circuit has provided
additional guidance. District courts should not grant
a 60(b) motion made by an "essentially unresponsive
party” whose actions have halted the adversary
process. Maduakolam at 55 (citing Sony at 540).
In cases where the uaresponsive party seeks 60(b)
relief, denial of the motion is justified as a means to
protect the other party from "interminable delay and
continued uncertainty as to his rights.” Id.
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In cases where counsel's mistake or omission falls
within one the previously enumerated examples of
an inexcusable mistake or omission, clients cannot
seek 60(b) relief. Neimaizer at 63. This principle is
based on the theory that a person who selects
counsel cannot avoid the consequences of the agent’s
acts or omissions. Id. at 62 (citing Link v. Wabash
Railroad Co., 370 U.S. 626, 633-34 (1962) (other
citations omitted)).

*5 Guided by these principles, [ turn to plaintiff's
motion. ] start by noting that plaintiff©'s numerous
arguments concerning the affidavit in opposition to
the summary judgment motion miss an important
peint. The summary judgment motion was not
granted because no affidavits were ever filed. The
fraud claim was carefully evaluated by both
Magistrate Judge Lee and myself prior to dismissal.

Magistrate Judge Lee generously considered the
substance of each submitted affidavit, despite their
irregularities.  In her Supplemental Report and
Recommendation of September 24, 1992, Magistrate
Judge Lee concluded that the affidavit executed on
September 14, 1992, failed to establish a genuine
issue of material fact. Supplemental Report at 3.
The affidavit misdated August 28 was considered by
Magistrate Judge Lee in her Second Supplemental
Report dated November 17, 1992. She again
determined that even in the light most favorable to
plaintiff, the affidavit still did not establish material
issues of fact sufficient to defeat defendants’ motion.

I refused to consider the misdated- affidavit
because it was never filed with the Clerk of the
Court pursuant to Fed.R.Civ.P. 5(e), and therefore
was not part of the record as required for de novo
review under Fed R.Civ.P. 72(b). Order at 8-9. 1|
did, however, consider the substance of the
September 14 affidavit, which was drafted with the
benefit of the guidance provided by Magistrale
Judge Lee's Original Report and Recommendation.
Viewing the affidavit in the light most favorable to
plaintiff, [ agreed with Magistrate Judge Lee that
“its failure to pierce the pleadings made it
inadequate to defeat the defendant’s motions.” Id.
The affidavit made nothing more than "conclusory
assertions of fact” that repeat the pleadings. ld. No
new information had been submitted to the Court
that would have suggested that plaintiff would be
able to pierce the pleadings and establish a genuine
issue of matenal fact. See id. at 9-10 (citing cases).
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Repetition of arguments that have received full
consideration fails to constitute a geauvine ground for
60(b)(1) relief. Peterson v. Valenzo, 803 F.Supp.
875, 877 (5.D.N.Y.1992), aff*d, 996 F.2d 303 (2d
Cir.1993).

The complex saga encompassing plaintiff's
affidavits is one of many factors suggesting that
plaintiff has interfered with the adversary process
and has consequently failed to prosecute under
Fed.R.Civ.P. Rule 41(b). [FN2] Plaintiff’s belief
that the dismissal for failure to prosecute was
unwarranled because the original affidavit was
"promptly re-executed” belies reality. Sandler Aff,
Y 12. Even if LeFrere received the affidavit in
January, counsel fails to explain adequately why the
affidavit was not filed with the Clerk of the Court.
See, e.g.. F.R.Civ.P. Rule 5(e); Local General
Rule 1(a); Local Civi} Rules 1(b), 3(a)-(¢). Counsel
cannot shift the responsibility for the failure to file
to his secretary. The New York Code of
Professional Responsibility provides, in part:

*6 A lawyer often delegates tasks to clerks,

secretaries, and other lay persons. Such

delegation is proper if the lawyers maintains a

direct relationship with the client, supervises the

delegated work, and has complete professional

responsibility for the work product.
New York Code of Professional Responsibility,
Ethical Canon 3-6 (1990). That seven months, a
missed Status Conference, and two reports by a
Magistrate Judge passed before counsel re-executed
the affidavit suggests that counsel’s supervision over
his client, his staff, and this case was lacking. I also
note that when counsel re-executed the affidavit in
August 1992, he again disregarded proper
procedural rules by sending the affidavit to Judge
Wood's Chambers rather than to the Clerk of the
Court. The result of this action was a gross waste of
the time and the resources of Magistrate Judge Lee,
who issued two supplemental reports in less than
eight wecks because she was, understandably,
unaware of the existence of the re-executed affidavit
at the time of her first supplemental report. -

The failure to comply with the discovery schedule
established by Judge Wood also justifies the
conclusion that plaintiff failed to prosecute the case.
In fact, the Second Circuit has held that failure to
participate in discovery justifies denial of a 60(b)
motion, Salomon at 128 (citing Sieck v. Russo, 869
F.2d 131, 134-35 (2d Cir.1989)). See also
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Maduakolam at 56 (same). Plaintiff suggests that its
failure to participate in discovery was in the interests
of judicial economy. Plaintiff states that because
defendant Gregory had not yet been served, "any
depositions in his absence would have been a nullity
as to him and would have had to be repeated.”
Sandler Aff. § 6. This statement overlooks the fact
that Gregory was not present in the litigation
because plaintiff ignored Judge Wood’s repeated
instructions to serve a complaint on Gregory in a
timely manner. Plaintiff's second justification for
failing to participate in discovery, that somechow
discovery had been stayed definitely because of the
LeFrere's letter to Judge Wood, is also inadequate
to warrant 60(b) relief. The letter does speak of
postponing the trial date pending resolution of the
summary judgment motion. PLEx. C. However,
the letter makes absolutely no reference to the
discovery timetable. 1d. Regardless, the letter of a
pro se defendant does not render the timetable
established by Judge Wood irrelevant.

Finally, plaintiff's counsel offers absolutely no
explanation for missing a scheduled Status
Conference. Nor does plaintiff explain why it failed
to serve a defendant despite being instructed to do so
by Judge Wood. In short, plaintiff's actions display
an inexcusable pattern of obstruction of the
adversary process. Although the Second Circuit
affords "extra leeway" to pro se defendants who fail
to meet procedural requirements, such protection
does not extend to plaintiffs who are represented by
counsel. Enron Oil at 95-96. Plaintiff has failed, as
a matter of law, to establish any valid reason for
invoking this Court’s extraordinary powers under

Rute 60(b).
CONCLUSION

*7 For the reasons stated above, plamntiff’s motion
for reconsideration of my Order of July 15, 1993 is
DENIED, and the Clerk of the Court is instructed to
enter judgment in favor of defendants and
dismissing this action with prejudice.

SO ORDERED.

FN1. Sandler claims that this date is a mistake and
should read January 14, 1992,

FN2. For purposes of this molion | assume that
plaintiff would be able to convince this Court that il
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should retain subject matter jurisdiction even though
the main federat claim was dismissed on a summary
judgment motion. 28 U.S.C. § 1367(c)(3).

END OF DOCUMENT
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At a stated term of the United States Court of Appeals

for the Seccond Circuit, held at the United States Courthouse in the
one thousand

City of New York, on the 2nd day ©f pecember ,

nine hundred and ninety-four.

PRESENT: HONORABLE GEORGE C. PRATT,
HONORABLE PIERRE N. LEVAL,

HONORABLE GUIDO CALABRESI, Circuit Judges.
- - - - X

ULF W. RUNQUIST, as Trustee of RUNQUIST
& CO., INC. PROFIT SHARING TRUST,

Plaintiff-Appellant,

- against - Docket No. 94-7284

DELTA CAPITAL MANAGEMENT, L.P.,
Defendant,
JOHN M. LeFRERE & WILLIAM H. GREGORY,

Defendants-Appellees.

- - - - -_— -— — - - -_— -— _x

This appeal from a judgment of the United States District Court
for the Southern District of New York, Sonia Sotomayer, Judge, came
on to be heard on the transcript of record and was argued by
counsel for plaintiff-appellant and by defendant-appellee John M.

Lefrere, pro se.

ON CONSIDERATION WHEREOF, it is now ordered, adjudged, and
decreed that the judgment appealed from is hereby reversed and

remanded.

Plaintiff Runquist alleged in his complaint that he had pur-
chased a limited partnership interest in Delta Capital Management,
L.P. {"Delta") in reliance upon false representations made by
Delta’s general partners, pro se defendants John LeFrere and
William Gregory. Specifically, the complaint alleges that LeFrere
and Gregory had furnished plaintiff with written materials, which
they had prepared, that included a "confidential" offering memoran-
dum stating that Delta did not intend to invest more than 50% of
its total assets in any one industry, or more than 25% of its

assets in the securities of any issuer. In reliance on that
Al N E .
~— MANDATE ISSUED: 12/23/94 — , FLUWWd W
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memorandum, Runquist invested $750,000, his life savings, in Delta.
Unfortunately for him, at the time of his investment, more than 75%
of Delta’'s assets were invested in securities of First Executive
Corp., a company which has since suffered severe financial rever-
sals, and whose stock is now virtually worthless.

Runquist asserted violations of federal securities laws as well
as state-law claims of breach of fiduciary duty, negligence, and
common-law fraud. On December 3, 1991, LeFrere moved for partial
summary judgment on the ground that Runquist could not prove

reliance.

Judge Kimba M. Wood referred the motion to Magistrate Judge
Barbara E. Lee. On February 20, 1992, Magistrate Judge Lee estab-
lished April 6, 1992, as the deadline for Runquist’s submission of
papers in opposition to the summary-judgment motion. Rungquist
filed no papers by that deadline. On August 17, 1992, Magistrate
Judge Lee issued her first report and recommendation, which con-

Co- cluded that plaintiff: (1) had completely failed to demonstrate
reliance, an essential element of his case; (2) had not arrived at
a scheduled status conference; (3) had not served the complaint on
defendant Gregory in a timely manner, despite repeated instructions
by Judge Wood:; (4) had failed to engage in discovery within the
time frame established by Judge Wood; and (5) had failed to "oppose
LeFrere’s timely motion for summary judgment". Magistrate Judge
Lee recommended dismissing the fraud claim against LeFrere for
failure to show a triable issue as to reliance; she further noted
that "the absence of reliance * * * is fatal to plaintiff’'s [(feder-
al]l claims against all defendants". In addition, she recommended
dismissal under F.R.C.P. 41(b) of the pendent state common-law
claims against all defendants for failure to prosecute under

F.R.C.P. 41(b).

On August 28, 1992, Rungquist filed objections to the report and
moved for reconsideration before the magistrate judge. Focusing on
the magistrate judge'’s statement that plaintiff had failed to
oppose the summary judgment motion, plaintiff’s counsel alleged
that he had drafted an affidavit in opposition to the motion in
December 1991; that he had discussed the affidavit with Runquist on
Januaxry 2-3, 1992, but later learned it was never filed with the
clerk because of a disgruntled secretary who had left his firm’'s
employment in January 1992. He attached to the motion for recon-
sideration what purported to be a copy of the unfiled affidavit.
The copy was not signed, but the attorney represented that the
affidavit would be re-executed upon Rungquist’s return from Sweden
the next day, August 29, 1992.

In a supplemental report and recommendation dated September 24,
1992, Magistrate Judge Lee considered a submitted affidavit execut-

CLINTON L IBRARY PHOTOCOPRY
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ed by Runguist on September 14, 1992. That affidavit differed
supstantially from the draft affidavit attached to Runquist‘s
August 28, 1992, motion for reconsideration. Magistrate Judge Lee
concluded that the new affidavit failed to establish a genuine
dispute over a material issue of fact. She also found that plaint-
iff's "lame excuses" for continued delay were insufficient to
warrant modification of the prior recommendation tc dismiss the
state common-law claims for failure to prosecute.

Runquist renewed his objections and filed another motion for
reconsideration before the magistrate judge. That motion contained
an affidavit identical to the draft attached to the August 28th
motion. Runquist claimed that this affidavit had been sent to
Judge Wood’'s chambers on or about August 31, 1992; however, the
affidavit was not filed with the clerk and was not part of the
record considered by the magistrate judge. Curiously, Runquist’s
signature purported to have been notarized in New York on August
28, 1992, which was one day prior to Rungquist’s return from Sweden,

. according to his attorney’s affidavit included in the August 28th
motion. (The attorney later explained that, in notarizing his
client’'s affidavit, he had simply made a mistake as to the date.)

On November 17, 1992, Magistrate Judge Lee issued a second
supplemental report and recommendation. She determined that even
with his latest affidavit Runquist still had failed to establish a
material issue of fact. She also adhered to her earlier recommen-
dation to dismiss the remaining claims for failure to prosecute.

On July 19, 1993, Judge Sotomayer, to whom the case had been
reassigned, rejected Rungquist’'s objections, adopted the second
supplemental report and recommendation of Magistrate Lee, and

dismissed the entire complaint.

Runquist’s motion for reconsideration and for relief from the
judgment under F.R.C.P. 60(b} was denied on February 16, 1994.

Runquist raises two issues on appeal: (1} whether the affida-
vits and exhibits submitted to the district court raise a triable
issue of fact on his fraud and reliance claims under federal law;
and (2) whether the district court abused its discretion by dis-
missing all of the remaining claims under rule 41(b).

A. Summary Judgment

When a district court reviews objections to a magistrate
judge’s report and recommendation for summary judgment, it must

-3 -
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make a de povo determination of the motion "upon the record, or
after additional evidence”"”. Fed. R. Civ. P. 72(b); see also 28
U.S.C. § 636(b} (1) (c). Here we look at the entire record as it was

before the district court.

The August 28th affidavit, submitted to the magistrate judge in
draft form on the first motion for reconsideration and subsequently
submitted in executed form, raised triable issues of fact as to
whether defendants had misrepresented Delta’s investment plan to
Runquist and whether Runquist reasonably relied on those misrepre-
sentations. In his motion for summary judgment, LeFrere attempted
to show that Runquist could not have relied on any misrepresenta-
tion by defendants, asserting that Runquist had been provided with
substantial information concerning Delta’s investment practices
prior to signing the subscription agreement. These allegations
were directly countered by Runquist’s August 28th affidavit. If
the August 28th affidavit were considered, it is apparent that
summary judgment would be inappropriate.

The question, then, is whether the district court should have
considered the August 28th affidavit. By the time the mattexr came
before the district court, Runguist had submitted a signed and
sworn copy of the affidavit, albeit one bearing a questionable
date. Runquist also had submitted both his sworn statement,
contained in his September 14th affidavit, that he had in fact
sworn to an affidavit identical to the August 28th affidavit when
it was originally presented to him in January 1992, and a copy of a

.receipt from the notary public who notarized Runquist’s signature
on January 2, 1992. It was apparent that any failure either to
oppose LeFrere's original summary judgment motion or to file the
August 28th affidavit properly in the first instance was attribut-
able to counsel’s manifold shortcomings, rather than to Runquist’s
default. We do not condone counsel’s numerous missteps. Simple
adherence to the Federal Rules of Civil Procedure would have
avoided the need for numerous motions for reconsideration and
additional explanatory affidavits. However, under the particular
circumstances of this case, where the plaintiff himself has repeat-
edly taken timely action to present evidence to the court, we
believe that, given our well-established preference that cases be
decided on the merits, the August 28th affidavit should have been
considered and summary judgment should have been denied.

B. Dismissal for Lack of Prosecution

Runquist also contends that the district court’s rule 41(b)
dismissal of his remaining claims was an abuse of ‘discretion.

CLINTON L IBRARY PHOTOCOPRPY
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Rule 41 (b) provides:

For failure of the plaintiff to prosecute or to comply with
these rules or any order of court, a defendant may move for
dismissal of an action or any claim against the defendant.
Unless the court in its order for dismissal otherwise
specifies a dismissal under this subdivision and any dis-
missal not provided for in this rule, other than a dismissal
for lack of jurisdiction, for improper venue, or for failure
to join a party under Rule 19, operates as an adjudication

upon the merits.

Although this rule speaks of dismissal on a defendant’s motion,
'a district court may also act on its own motion, Schenck v. Bear,
Stearns & Co., 583 F.2d 58, 60 (2d Cir. 1978}, as it did in this
case. We have noted, however, that "dismissal [for failure to
prosecute under 41(b)] is a ‘harsh remedy to be utilized only in

extreme situations.’" Alvarez v. Simmons Mkt. Research Bureau,
Lo Inc., 839 F.2d 930, 9532 (24 Cir. 1988) (quoting Thielmann v.
Rutland Hosp., 455 F.2d 853, 855 (2d Cir. 1972)). Our standard of

review for such dismissals under Rule 41(b) is abuse of discretion.
Schenck, 583 F.2d at 60.

We assess a rule 41(b) dismissal in light of the record as a
whole, considering the following factors: (1) the duration of the
plaintiff’s failures; (2) whether the plaintiff had received notice
that further delays would result in dismissal; (3} whether the
defendant is likely to be prejudiced by further delay; (4) whether
the district judge has taken care to strike the balance between
alleviating court calendar congestion and protecting a party’s
right to due process and a fair chance to be heard; and (5) whether .
the judge has adequately assessed the efficacy of lesser sanctions.
Harding v. Federal Reserve Bk. of New York, 707 F.2d 46, 50 (2d

Cir. 1983).

Applying these factors to the record in this case, we conclude
that the district court should not have dismissed these claims.
There is no doubt, of course, that the failures of Runquist’s
attorney were many and continued over several months. However, the
district court did not discuss the possible efficacy of other,
lesser sanctions, a factor to which we have attached particular
importance. See Schenck, 583 F.2d at 60 (stating that " [t]he sound
exercise of discretion requires the judge to consider and use
lesser sanctions in the appropriate case"). Moreover, it is
conceded that no express warning that further inaction would result
in the termination of the case was given before dismissal.

CLINTON L IBRARY PHOTOCORY
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We understand and sympathize with the district court's frustra-
tion in dealing with the repeated inadequacies of Runquist’s

counsel.

We think, however, that, despite counsel’s many failings,

the imposition of the harsh sanction of dismissal, without warning
and without considering the efficacy of lesser sanctions, was
excessive in the circumstances of this case.

The judgment of the district court is reversed and the case is
remanded for further proceedings. .- (—-5\\\
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,

V. 96 Civ. 5305 8s

LOUIS MENCHACA, AMY
BOISSONNEAULT, KATHRYN
TRUDELL and SHERYL FITZPATRICK,

Defendants.

August 26, 1996
4:45 p.m.

Before:
HON. SONIA SOTOMAYOR,

District Judge
APPEARANCES

MARY JO WHITE
United States Attormey for the
Southern District of New York
MARTIN J. SIEGEL
Assistant United States Attorney

JOHN BRODERICK
Attorney for Defendants

DECISION

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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THE COURT: Well, counsel, I have read the papers
and I'm ready to rule. If you have anything to add to the
papers before I do so, let me know now.

MR. SIEGEL: No, ma'am.

MR. BRODERICK: I don't, your Honor.

THE COURT: All right. 1I'll read my decision
into the record. I'm not usually ready to rule, but it
seemed as if the positions were straightforwardly set forth
in the papers and there wasn't much to add.

This action arises under the Freedom of Access to
Clinic Entrances Law of 1994 ("FACE") 18 U.S.C. Section 248,
which provides for injunctive relief and statutory monetary
relief against any person who

by force or threat of force or by physical
obstruction, intentionally injures, intimidates or
interferes with or attempts to injure, intimidate or
interfere with any person because that person is or has
been, or in order to intimidate each person or any other

person or any class of persons from, obtaining or providing
reproductive health services.

In its initial application filed on July 18,
1996, the government sought a preliminary injunction
enjoining the defendants from violating FACE and coming
within 15 feet of the Women's Medical Pavilion ("WMP") at
Dobbs Ferry. At a conference held in this matter on August
1, 1996, I consolidated the government's application for a
preliminary injunction with a trial on the merits under

Federal Rule of Civil Procedure 65(a) (2).

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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The government alleges and has provided evidence
that the four defendants in this action have over the course
of six years, repeatedly hindered medical care at the WMP by
physically blocking patient and staff attempts to enter the
building. Each defendant has been arrested by Dobbs Ferry
police on numerous occasions, convicted, served jail
services, and been barred by state court orders of
protection from coming near the WMP. Defendant Menchaca was
convicted of trespass three times; defendant Boissonneault
has been convicted three times of disorderly cbnduct and
once of violating a permanent order of protection; defendant
Trudell has been convicted twice of trespass and once of
disorderly conduct; and defendant Fitzpatrick has been
convicted twice of disorderly conduct, twice for viclation
of a permanent order of protection and once for trespass.
All defendanﬁs had prior arrests for trespass that resulted
in the charges being dismissed because the time served
exceeded the maximum penalty.

The last incident of obstruction occurred on
April 3, 1996, when each defendant blocked the only entry to
the clinic by sitting at its doorway, which is at the rear
of the building and which can only be reached by traversing
an 18-inch wide, walkway from the building's parking lot.
Police officers issued trespass warnings to the defendants

who refused to leave and then the defendants were arrested

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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and removed. By blocking the only entrance to the clinic,
patients and employees were prevented from gaining access to
the building and from receiving or giving reproductive care.
Of the twelve women scheduled for treatment, only six
ultimately appeared for treatment. Without protests of the
type conducted by defendants, the normal "no-show" rate for
treatment is only 10 percent and not 50 percent as occurred
on this date. Moreover, employees scheduled to engage in
counseling of patients were prevented from rendering those
services.

Now, defendants Menchaca, Boissonneault and
Fitzpatrick have not filed papers in opposition to the
government's request for a permanent injunction. Because
the governmeht has amply proven that these defendants have
violated FACE by their obstruction of the WMP's only
entrance on April 3, 1996, and because there is more than
reasonable cause, given their past history, to believe that
these defendants will continue their unlawful conduct, I ¢
find that issuing the injunction sought by the government
against these defendants is warranted. The standards for
injunctive relief are more than met in this case given the
irreparable injury presumed because of the statutory hafm
caused by the defendants to the public's interest, and the

government's proof of the FACE violations by these

defendants.

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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The same finding for the same reasons can be
applied to defendant Trudell but she has filed papers
opposing the preliminary injunction and moving to dismiss
the complaint in this action on the ground that FACE is
unconstitutional. For the reasons to be discussed, I reject
defendant Trudell's constiﬁutionai challenges to FACE.

The Government's Memorandum of Law in opposition
to defendant's Trudell's Motion to Dismiss the Complaint and
in Purther Support of Plaintiff United States' Application
for a Preliminary Injunction at pages 5, 10, 11-12 and 18,
lists the circuit and district courts throughout the country
that have addressed almost all of defendants' constituﬁional
challenges to FACE. I have nothing new to add to the
reasoning or‘analysis of ‘those courts and merely incorporate
those cases and their analysis by reference. Herein I am
merely summafizing the essence of why I do not accept
defendants' constitutional challenges.

T am aware of the deeply personal feelings that
have motivated defendant's actions in this matter. I am
also fully aware of the highly charged societal debate
concerning reproductive rights in our nation. I further
recognize the fine line between defendant's rights to
passive, nonviolent protest, and the conduct prohibited by
FACE. Nevertheless, I am compelled by Supreme Court

precedence, including but not limited to Cameron vs.

SOUTHERN DISTRICT REPORTERS (212) 637-0300

CLINTON L IBRARY PHOTOCOPY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68gimact
6

Johnson, 390 U.S. 611, 617 (1968) and Cox vs. Louisiana, 379
U.S. 559 (1965) to conclude that FACE in the context of this
case does not penalize ideas or religious beliefs, but only
that conduct, intentional obstruction of another's property,
that infringes on the rights of WMP and its patients.

For similar reasons, I.reject defendant:'s
challenge to FACE as vague. I agree with the government
that FACE is substantially similar to the statute upheld in
Cameron vs. Johnson 390 U.S. 611, 617 (1968), and
accordingly, I am bound by the Cameron reasoning to conclude
that FACE is not unduly vague.

With respect to the defendant's challenge to FACE
under the commerce clause and United States vs. Lopez, 115
S. Ct. 1624 (1995), I, like Judge Sprizzo in United States
vs. Lynch, 95 Civ 9223 (JES), his decision of February 23,
1996, have ekamined the extensive legislative history of
FACE and conclude that Congress had an ample and adequate
basis to conclude that the blockade of clinics and other
conduct examined by Congress has a likelihood of and does
affect interstate commerce. I make this conclusion under
the traditional analysis of commerce clauses set forth by
the Supreme Court, see Preseault vs. Interstate Commerce
Clause, 494 U.S. 1, 17, (1990) (courts "must defer to a
congressional finding that a regqulated activity affects

interstate commerce if there is any rational basis for such

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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a finding") I too find that FACE survives a commerce clause
challenge to its constitutionality based on this stricture
by the Supreme Court.

Defendant's equal protection argument fails for
the reasons her First Amendment challenge does not survive.
FACE, as it relates to defendant's conduct, only regulates
her unlawful conduct, not expression, and FACE in any.event
is marrowly tailored to protect the government's interest as
expressed by Congress.

Finally, defendant Trudell's Eighth Amendment
challenge to FACE's criminal penalties is not ripe for
resolution because this action is a civil, not c¢riminal,

action.

In summary, I find that FACE withstands Trudell's
constitutional challenges and deny Trudell's motion to
dismiss the complaint in this action for the reasons I just

stated.

Trudell, however, maintains that FACE requires a;
individual to have "discriminatory animus" towards the
employee or patients at reproductive service facilities
before an injunction can issue. Defendant contends and
requests that a hearing on this issue be held. I agree with
the goverﬁment that nowhere in Section 248 of FACE is

discriminatory animus set forth as a requirement and that °

FACE only requires proof that a person has intentionally

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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interfered with others for obtaining or providing
reproductive care. On this issue, there is no dispute.
Defendant in her opposition papers concedes that on April 3,
1996, at WMP, she and others took their

accustomed places in a sitting position blocking

the entrance. With reverence for life they sat down ... and
devoutly awaited their arrest ... [Tlhey were arrested. The

c¢linic then opened. One-half of the women scheduled on that

"abortion day" changed their minds and the clinic claims
damages in this action for loss of that revenue.

This is taken from Trudell's opposition to the
preliminary injunction at page 12.

This concession leaves no dispute at issue that
plaintiff intentionally, albeit for deeply held personal
views, obstructed the clinic's entranceway with the express
purpose of interfering with the rights of the c¢linic's
patients to obtain reproductive services and of the clinic's
employees to give such services. No hearing, given
defendant's concessions, on the issue of intent, the only
requirement by FACE, is therefore necessary. Plaintiff hask
been fully heard and the injunction in Trudell's case will
be issued for the same reasons it is issued against the
three other defendants.

Finally, I, like Judge Sprizzo, in the exercise
of my discretion, do not believe it warranted to impose

statutory damages at this time. Defendants are advised,

however, that any further conduct at WMP violating FACE will

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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both counsel the imposition of statutory damages at that
time and constitute a contempt of this Court's order
warranting other sanctions.

I note that I have carefully examined the
description of the physical layout of this clinic and
conclude that given the location of its driveway and only
entrance, that a 15 feet injunction is the minimum amount of
space necessary to safeguard the First Amendment rights of
defendants while safeguarding the rights of persons uéing
the clinic. The government should submit an order
consistent with this opinion incorporating the Court's
rulings on the motion to dismiss and the government's
request for injunctive relief and statutory relief.

The government is warned that an injunction that
says "don't violate the law" is meaningless. Read the case
law on this issue. The injunction must specify the specific
conduct which the defendant is prohibited from undertaking,
not merely "don't violate the law." Everyone is under an
obligation not to violate the law with or without an
injunction, so0 set forth the specific conduct that the
defendants are enjoined from engaging in.

I am going to request that the goverment give a
copy of that order to Mr. Broderick. Mr. Broderick, you're
representing all the defendants?

MR. BRODERICK: Yes, 1 am, your Honor.

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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THE COURT: Including Ms. Trudell?

MR. BRCDERICK: Yes, your Honor.

THE COURT: Give a copy of the order to
Mr. Broderick for his review. If you have objections to the
order, make up a letter explaining what the objections are
and then submit the entire package to me. Let's get this
done by the end of the week.

MR. BRODERICK: Yes, ma'am.

THE COURT: Okay. Mr. Broderick, take a day to
review the order. No longer than a day because I don't want
a delay in entering this.

MR. BRODERICK: Sure.

MR. SIEGEL: The government also requested civil
penalties. |

THE COURT: I thought that's what I was ruling on-
when I said'ﬁo statutory damages.

MR. SIEGEL: Well, the law provides both for
civil penalties and statutory damages.

THE COURT: My intent was to say no to both for
the reasons I indicated. I think if there's further action
by these defendants, then it's appropriate in the exercise
of my discretion. I will await their future decision on how
they want to proceed. They've been given due warning now --

MR. SIEGEL: Thank your Honor.

THE COURT: -- both by Congress and by me. All

SOUTHERN DISTRICT REPORTERS {(212) 637-0300
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right. That will dismiss this case hereafter, correct, once
the injunction is issued and my decision?

MR. SIEGEL: It will, your Honor.

THE COURT: Thank you, counsel. Good papers on
both sides by the way and not unimportant issues. But I'm
not the one to decide them, Mr. Bfoderick.

MR. BRODERICK: I see, your Honor.

THE COURT: I'm bound by the Supreme Court.

Thank you, counsel.

MR. BRODERICK: Thank you, your Honor.

MR. SIEGEL: Thank you.

{Record closed)

SOUTHERN DISTRICT REPORTERS (212) 637-0300
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(Cite as: 1995 WL 130516 (S.D.N.Y.))

William ORTIZ, Petitioner,
Y.
UNITED STATES of America, Respondent.

92 Civ. 2491 (5S).
United States District Court, S.D. New York
March 24, 1995,

Barry C. Scheck, Cardozo Law School, New York
City, for petitioner; Lawrence A. Vogelman, Ellen
Yaroshefsky, Mira Gur-Arie, of counsel.

Mary Jo White, U.S. Auty., $.D. of N.Y., for
respondent; Rose A. Gill, of counsel.

OPINION AND ORDER

SOTOMAYOR, District Judge.

*1 William Ortiz ("Ortiz") petitions for a wnit of
habeas corpus pursuant to 28 U.S.C. § 2255. Ortiz
seeks to vacate a judgment of conviction for
conspiracy to possess with intent to distribute 2.1
kilograms of heroin in violation of 21 U.5.C. § 846
following a jury trial before the Hon. Nicholas
Tsoucalas of the Court of International Trade, then
sitting by designation in the United States District
Court of the Southern District of New York.

In his Memorandum of Law in Support of His
Habeas Petition, Ortiz maintained that habeas relief
was proper because (1} he was the victim of
Government entrapment as a matter of law; (2) he
received ineffective assistance of tral counsel; and
(3) he was denied his Sixth Amendment right 1o a
fair trial. Ortiz requested an evidentiary hearing to
review his claim of ineffective assistance of counsel
and his release from prison pending the evidentiary
hearing. I denied this latter request at a conference.

The Government nitially opposed Ortiz’s petition
on two grounds. First, the Government maintained
that Ortiz was procedurally barred by this Circuit’s
then decision in Billy-Eko v. United States, 968
F.2d 281 (2d Cir.1992), vacated, [13 S.Ct. 2989
(1993), from seeking collateral habeas review of his
ineffective assistance of counsel claim because he
had failed to assert it on direct appeal. Second, the
Government argued that the evidence at trial
established beyond a reasonable doubt that Ortiz was
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predisposed to comnut the crime charged, rendering
Ortiz’'s claim of entrapment as a matter of law
meritless and hts claim of ineffective assistance of
counsel irrelevant.

After the Government filed its Memorandum in
Response to Ortiz’s Petition, the Supreme Court
vacated and remanded Billy-Eko with instructions to
the Second Circuit to reconsider its holding in light
of the position of the Acting Solicitor General
before the Supreme Court that ineffective assistance
of counsel claims should not be collaterally barred
from habeas review. Billy-Eko, 113 S.Ct. 2989
(1993). A review of the Acting Solicitor General's
brief and the Supreme Court’s action led me to
believe that a change in the Second Circuit's
position was eminent; however, the parameters of
the change were unclear. After reviewing Ortiz's
petition, [ concluded that he had made sufficiently
serious allepations to call into question the
competence of his trial counsel and that the
allegations, in light of the Acting Solicitor General's
position, warranted an evidentiary hearing. |
thereafter appointed counsel for Ortiz.

Subsequent to my decision to hold a hearing, the
Second Circuit in Billy-Eko v. United States, 8 F.3d
111, ¥15 (2d Cir.1993), held that most claims of
ineffective  assistance of counsel were not
collaterally barred from review in a habeas petition
except where "(1) the petitioner was represented by
new appellate counsel at direct appeal, and (2) the
claim is based solely on the record developed at
trial. " (emphasis added). The Government concedes
that Ortiz’s clain was not self-evident from the trial
record because it involved an alleged private fee
arrangement between trial counsel and a co-
defendant and the interview of witnesses who were
not mentioned during the tnal. See Government's
Post-Hearing Memorandum of Law in Response to
William Ortiz's Habeas Petition (hereinafter the
"Government's Post-Hearing Brief™), page 3, fn. 2.
Nevertheless, relying on the principle explained in
Billy-Eko, 8 F.3d at 115, that if a claim is known to
be viable it has to be brought on direct appeal
without undue delay, the Government maintains in
its Post-Hearing Brief, pages 2-5, that Oruz is
nevertheless collatecally barred because he knew
before his direct appeal of most of the facts that
formed the basis for his ineffective assistance of trial
counsel claim.
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*2 As noted, at the time [ decided to hold an
evidentiary hearing in this matter, the Second
Circuit had not reviewed its original Billy-Eko
decision, 968 F.2d 281. Unsure of the direction the
Second Circuit would take, | limited the evidentiary
hearing to tral counsel’s performance and indicated
1 would address Ortiz’s then newly raised claim of
ineffective assistance of appellate counsel if I found
any substance to Oriz's claim of ineffective
assistance of trial counsel. Neither before nor at the
evidentiary hearing did the Government seek to
emphasize that the court's inquiry should be focused
on Ortiz's appellate conduct. Only in its Post-
Hearing Brief did the Government fully articulate its
reasoning under the final Billy-Eko decision, 8 F.3d
111. Because Ortiz's appellate conduct was not the
focus of the evidentiary hearing and because the
Second Circuit’s final decision in.Billy-Eko was nol
available to Ortiz or his appellate counsel at the time
of Ortiz's direct appeal, | consider the merits of
Ortiz's Sixth Amendment claim as it applies to the
conduct of his trial counsel but conclude, after the
evidentiary hearing, that Ortiz’s petition should
nevertheless be dened.

BACKGROUND

The following facts are taken from the trial record
and are essentially undisputed. On October 6, 1989,
as part of a sting operation, agents of the Drug
Enforcement Agency ("DEAT) recorded a series of
four telephone calls made by Ortiz to a confidential
informant (“informant™) in which Ortiz negotiated
the purchase of three 700-gram units of heroin.
Ortiz and the informant agreed to meet that evening
at a McDonald’s restaurant in Manhattan to
complete the transaction.

Ortiz arrived at the McDonald’s unaccompanied in
a white Buick. Once inside the McDonald's, Ortiz
met with the informant and an undercover DEA
agent posing as a heroin supplier. The three men
moved back outside to the parking lot where they
were joined by Angel Perez ("Perez”), one of
Ortiz's co-conspirators. Perez placed what appeared
to be a shopping bag inside the white Buick. Ortiz
and the purported heroin supplier, the DEA agent,
entered the car. Ortiz opened the bag and revealed a
large amount of United States currency. He told the
DEA agent that the bag contained $90,000 in cash.
The agent complained to Ortiz that he was expecting
$270,000 for the three units of heroin and Ortiz then
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explained that the "main guy”™ was going o bring
the remainder of the money. Ortiz stepped out of
the car, walked to a nearby pay-phone and placed a
call.

Twenty minutes later, Hector Ramos ("Ramos”)
armived at the parking lot and was introduced by
Ortiz 10 the agent as the person who was purchasing
the heroin. The agent then showed Ramos a
package purportedly containing the three 700-gram
units of heroin. Ramos stepped out of the car,
placed a telephone call, returned to the car and
informed the agent that the rest of the money was on
its way and would arnve shortly. Ramos left the
parking lot and returned with two more shopping
bags full of money. Ramos and Ortiz entered the
Buick with the two bags, which the agent inspected.
The agent then stepped out of the car and gave a
pre-arranged signal to surveillance agents, who
converged on the car and arrested Ramos and Perez.
Ortiz ran from the car and was arrested across the
street. Three shopping bags, containing a total of
$268,790, were seized.

THE TRIAL AND APPELLATE
PROCEEDINGS

*3 At trial, Ortiz maintained unsuccessfully that
he had been the victim of Government entrapment.
Ortiz testified that upon his release from prison, the
informant had called him continuously in an effort
to sell him heroin or to obtain through him someone
interested in buying heroin. Ortiz claimed to have
initially rejected the informant’s overtures.

Eventually, however, Ortiz agreed to serve as the
middleman for a heroin transaction between the
informant and Perez, not because of an interest in
dealing drugs, but because, Ortiz testified, of a
sense of indebtedness to the informant who had
provided him with protection from other inmates
while Ortiz was incarcerated on a parole violation.
Ortiz also claimed that he was enticed into the
heroin transaction becanse the informant had
promised to buy him a car if the deal was completed
which car Ortiz needed for work.

The Government did oot dispute at trial that the
informant had repeatedly contacted Ortiz about the
heroin  transaction. Instead, the Government
maintained that Ortiz was predisposed to commit the
crime and that the informant had only facilitated its
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commission by furnishing Ortiz with the opportunity
to do so. The Government relied upon the four
recorded telephone conversations between Ortiz and
the informant and testimony of the events that
"transpired at the McDonald's parking lot to
demonstrate that Ortiz, Perez and Ramos were
experienced drug dealers with a substantial and well-
organized drug trafficking operation interested in
purchasing up to ten units of heroin if the heroin
supplied by the informant tumed out to be of
sufficiently good quality. The Government also
cross-examined Ortiz about his two prior drug
convictions to establish that he was well-versed in
the drug trade and that his involvement in the DEA
sponsored heroin transaction was not an isolated
event.

The jury returmed a guilty verdict on the
conspiracy charge and Ortiz was sentenced to a term
of imprisonment of fifty (50) years and to a ten (10}
year term of supervised release, and was assessed a
fifty (50) dollar special fee.

After the trial, Ortiz moved to have his trial
counsel, Raymond Aab ("Aab"), relieved. Aab
joined in the motion. The tnal court granted the
motion and appointed new appellate counsel,

On appeal, Ortiz challenged only the propriety of
the Government's cross-examination of him
concerning his prior drug convictions. The Second
Circuit rejected Ortiz’s claim by summary order and
affirmed his conviction.

THE HABEAS CORPUS PROCEEDING

Ortiz filed the present petition on March 23,
1992. On August 28, 1992, the Government
responded including in its arguments the position
that Ortiz's petition was collaterally barred under
the 1992 Billy-Eko decision, 968 F.2d 281. On
September 29, 1992, Ortiz filed a reply in which he
claimed, for the first time, that he had been demed
effective assistance of appellate counsel. Ortiz also
moved this Court for leave to amend his habeas
petition pursuant to Fed.R.Civ.P. 15(a) to include
his newly asserted claim of ineffective assistance of
appellate counsel. Thereafter and for the reasons
previousty discussed, 1 agreed to hold an evidentiary
hearing on trial counsel’s performance and
appointed habeas counsel for Ortiz. | also gave
counsel substantial time to familiarize himself with

Page 3

the petition. On Aprl |, 1994, Oruz’'s tnal
counsel, Raymond Aab, and Ortiz testified at the
first day of the evidentiary hearing. On May 17,
1994, Aab gave additional testimony. Post-hearing
briefs from the parties followed and were fully
submitted as of October 6, 1994, when Ortiz's
counsel indicated that no reply brief would be
submitted to the Government's Post-Hearing Bref.

THE CLAIMS IN THE PETITION AND AT
THE EVIDENTIARY HEARING

*4 The following is a distillation of the facts
pertinent to  Ortiz's habeas petition from  his
Memorandum of Law and Exhibits submitted pro se
in support of his petition and from the testimony
given at the evidentiary hearing.

Ortiz claims that the Government's informant
improperly induced him to engage in the heroin
transaction by promising to help him obtain the
connections necessary to complete a tire recycling
deal worth $4 1/2 million in commissions. Ortiz
maintains that even before he was released from
prison, the informant started to call his mother’s
apartment. Following Ortiz’s prison release, the
informant contacted Ortiz and inquired whether he
was Interested in selling or buying drugs or
weapons. Ortiz purportedly told the informant that
he was not, but instead expressed his interest in the
"marketing deal” for the recycling of rubber tires
worth $4 1/2 million in commissions. Ortiz asked
the informant whether he konew anything about
China, which Ortiz had heard permitted tire
recycling. The informant responded in the negative
and the conversation ended,

Ortiz maintains that in the days that followed, the
informant intensified his efforts to convince Ortiz to
agree to a drug deal. Eventually, the informant told
him about Kenny, a wealthy businessman from
China, who could help with the rubber deal. A
meeting was arranged in which Kenny advised Ortiz
that he had business associates in Chipa in the
recycling business but that he needed to get 50
kilograms of herotn for his associates so that they
would "in turn give him all their work and the best
account in town. A favor for a favor, that’s the way
it works.” Ortiz claims (o have told Kenny he was
not interested in dealing drugs.

After this meeting, the informant’s calis
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nevertheless continue<] and finally the informant
reported that Kenny would help Ortiz with the tire-
recycling deal. Angel Perez and an individual
identthied at the evidentiary hearing as his friend,
Jose Arces, accompanied Ortiz to a second meeting
with Kenny. At the meeting, however, Ortiz admits
that little was said about the rubber deal because the
informant immediately asked Perez if he was
interested in selling drugs. Perez hesitated and Ortiz
again told the informant that he was not interested in
drug deals.

Yet, according to Ortiz, in the days that followed,
the informant called Ontiz to ask whether Perez had
found someone interested in purchasing heroin. The
informant advised Ortiz that he had pressured Kenny
to "go through with the rubber deal® and he
therefore expected Ortiz to "push” Perez to go ahead
with the heroin deal. Ortiz responded that he was
not interested in the drug deal and that there was
nothing he could do to push Perez.

Subsequently, Kenny called Ortiz directly and
asked him to meet him at a bar. At that meeting,
Kenny announced that he was waiting for his
associates and requested that Ortiz wait with him. A
few minutes later "two American Men with Western
boots and cardaroy [sic] jackets walked to us and
Kenny introduced them to me as his business
associates.” After the two men walked away, Ortiz
asked Kenny "what was going on, you told me your
associates were from China?"; to which Kenny
responded that they were “company representatives
in New York. " Ortiz also inquired about the purpose
of the meeting and Kenny told him that it was a
meeting to discuss the cocaine deal. At that point,
Ortiz advised the two men that there had been a
misunderstanding and that he was not there to talk
about a drug dea!. The two men told Ortiz that they
had nothing to talk about and left.

*5 According to Ortiz, Perez then called him that
night to tell him that Kenny was upset with him but
that Kenny would still go through with the tire-
recycling deal so long as Perez was willing to buy
the heroin. A few minutes later, the informant
called Ortiz and told him that Kenny would go
through with the tire deal if Perez found someone to
buy the heroin from the informant. The informant
asked Ortiz to contact Perez to set up the heroin deal
with Perez and requested that Ortiz call him back the
following day. Ortiz claims that the informant
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repeatedly directed him not to mention the tire deal
during the next day's conversation. [FNI1]
Thereafter, the four recorded conversations between
the informant and Ortiz occurred and the meeting at
the McDonald's restaurant followed. Kenny was
not a part of that last meeting.

After his arrest, Ortiz was represented at his
arraignment by an attorney from the Federal
Defender’'s Office. Three weeks later, Ortiz claims
to have been called into 2 joint defense meeting at
the prison with his two co-defendants, Perez and
Ramos, in which three attorneys were present. Aab -
introduced himself as Ortiz's tawyer and Ortiz
assumed, without asking, that Aab was a CJA
attorney appointed to represent him.  After the
meeting and outside the presence of the attorneys,
Ramos, who Ortiz claims he had never met before
their arrest, told Qrtiz that he was “taking care” of,
1.e., retaining, the attorneys. Ortiz assumed Ramos
was doing him a favor.

Between Ortiz's arrest 1n October 1989 and
December 1989, he and Aab discussed Ortiz's
entrapment defense and Ortiz claims to have told
Aab in great detail about the informant’s and
Kenny's conduct. Ortiz also asserts that he directed
Aab before and during the tnal to speak to Ortiz’s
mother, sister and nephew as witnesses of the
informant’s repeated calls. Moreover, during the
trial, Ortiz claims to have identified to Aab his
friend, Jose Arces, as the individual in a
surveillance photograph admutted at trial who was
present at a meeting with Kenny.  Arces has
submitted - an  affirmation attached to Ortiz’s
Memorandum of Law in Support of his Petition, in
which Arces describes a meeting with "two chinese
men” and Ortiz in which Ortiz sought to discuss a
marketing deal for rubber, cosmetics and chemicals
but the businessmen tried to speak about drugs. Aab
never interviewed Ortiz's family members and never
sought out Arces who lived in the same building as
Ort1z’s mother.

Further, Aab never interviewed Ortiz’s parole
officer whaose personal notes of interviews with
Ortiz reflect Ortiz's expression of interest in
pursuing various marketing deals. Finally, Oriz’s
flancee was apparently present while Ortiz spoke to
the informant in a telephone call. Ortiz maintains
that his fiancee would have explained that Ortiz’s
expressed tack of interest in meeting with the
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informant was not a ruse to convince the informant
that Ortiz had other suppliers ready to deal with him
as the prosecution claimed at trial, but a genuine
desire not to meet with the informant because Ortiz
and his fiancee had plans to go out. Aab did not
question the fiancee about the call even though she
attended the trial.

*§ In or about December 1989, Ramos died and
Ortiz claims that Aab told him that Ramos had only
paid Aab $14,000 and that Aab sought from Ortiz
the remainder of his $35,000 fee. Ortiz could not
pay the fee and the two agreed to have Aab move to
be relieved from the case. Then Distrct Court
Judge Pierre N. Leval on or about Apnil 4, 1990,
and again on or about April 23, 1990, denied the
motion. Judge Leval, however, did approve the
payment of expenses from Criminal Justice Act
("CJA™) funds for an expert and investigator and
Aab retained a psychologist to evaluate Ortiz for
purposes of presenting an entrapment defense.
Ultimately, the psychologist's report did not prove
helpful to the defense and was not used at trial.

With respect to his testimony at trial, Ortiz
maintains that Aab directed him not to testify about
the tire deal until he was asked about 1t and to
emphasize a story Aab made up about a jailkouse
debt Ortiz owed to the informant for saving him
from a prison attack. In short, the tnal testimony
concerning the genesis of his relationship with the
informant was a fabrication which Ortiz agreed to
tell because Aab told him it was a more believable
story than the one relating to the tire deal. Because
Aab at trial did not pose any questions of him
concerning the tire deal and meetings with Kenny,
Ortiz claims he did not volunteer those events
himself. Moreover, after he finished testifying
without disclosing the tire deal, Ortiz maintains that
Aab assured him that he would get (o the tire deal
through other witnesses but never did.

Ortiz, however, did not relate Aab's failure to
fully present his entrapment defense at trial in his
post-trial motion to relieve Aab. (Government Ex.
3). [FN2] In that motion, Crtiz complained only
about Aab's failure to transmit trial transcripts to
him and to return his and his family's telephone
calls. At the evidentiary hearing, Ortiz explained
that he did not include Aab’s faifure in his post-trial
motion because he was unaware of the need to do

50.
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At the evidentiary hearing, Aab denied ever
receiving payment from Ramos. He claimed instead
to have received about seven to eight hundred
dollars in money orders of a twenty-five hundred
retainer. At the first evidentiary hearing of April I,
1994, Aab testified that he thought Ortiz had
contacted him after getting his name from a co-
defendant. At the May 17, 1994 hearing, Aab,
when presented with a docket sheet in the tnal case,
recalled that he had first put in a notice of
appearance on behalf of Ramos. Aab explained that
someone had called him on behalf of Ramos and that
he put in a notice of appearance, consistent with
state practice, before receiving a retainer or meeting
with Ramos. Another attommey was also coatacted
on behalf of Ramos and that attorney appeared on
behalf of Ramos the next day and thereafter. In the
interim, Ortiz called Aab and interviewed him.
Ortiz told Aab that he had gotten the names of a
number of attorneys and had met with them. Ortiz
showed Aab a “writing sample” from one of those
attormeys. Only three weeks later after speaking to
other attorneys did Ortiz agree to have Aab
represent him for a $2500 retainer. Aab claims to
have received about $700-$800 of the retainer in
money orders. Aab kept no records of the
payments.,

*7 After Ortiz retained him, Aab claims to have
discussed the case and potential defenses with Ortiz
at |length, particularty the entrapment defense. The
psychologist retained by Aab, however, reported
that Ortiz was a highly intelligent and assertive
personality not likely to be susceptible to
entrapment. Hence, the psychologist was not called
at trial.  With respect to the informant, Aab
interviewed him and found he contradicted almost
all of Ortiz’s claims. After consultation with Ortiz,
they decided that Ortiz's uncontroverted description
of the frequent contacts by the informant was better
than caliing the informant as a witness. Aab had no
memory of discussions with Ortiz conceming the
use of his relatives as factual witnesses but did
remember discussing with him the disadvantages of
using them as character witnesses.

Early in his representation of Ortiz, Aab had taken
notes concerning a tire deal but at the evidentiary
hearing, he had no memory of the tire deal or of the
deal playing any significant part in the events
relayed to him by Ortiz or in the defense they
developed. Aab denied counseling Ortiz to fabricate
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his prison debt to the informant. Aab claimed that
Ortiz generally was an active and vocal participant
in his defense and called and wrote to him
incessantly. In fact, Ortiz did substantial legal
research and sent it on to Asb on an almost weekly
basis. I note that after Aab testified on Apnl 1
about Ortiz’'s penchant for legal research, Ortiz,
despite being then represented by counsel, sent me
on April 12 a letter containing his research on the
*failure to call witnesses” portion of his claim.

Prior to representing Ortiz, Aab had appeared in
only one federa) criminal case. Nevertheless, he had
handled hundreds of state criminal cases. He agreed
to a twenty-five hundred dollar retainer because he
expected the case to result in a guilty plea or
cooperation.  Finally, Aab was not approved for
CJA payment for his fees until the conclusion of the
trial. By letter declarations dated April 28, 1994,
the attorneys for Perez and Hector Ramos denied
ever being told that Ramos had paid Aab to
represent Ortiz.

DISCUSSION

At the evidentiary hearing, Ortiz’s counsel
abandoned Ortiz’s pro se arguments relating to the
insufficiency of the evidence at trial. (Fr. April 1,
1994 Hr'g at 11). [FN3] Hence, the question
remaining before me is whether Orliz was denied
effective assistance by his trial counsel Aab based on
1} Aab’s actual conflict of interest arising from co-
defendant Hector Ramos’s alleged payment of a
portion of Ortiz’s retainer and from omissions made
to Judge Leval in Aab’s application to be relieved as
counsel; 2) Aab’s failure to pursue at tnal Ortiz’s
entrapment defense based on the tire marketing deal;
and 3) Aab’s failure to interview or call witnesses al
trial.

o

In order to make out a clatim for ineffective
assistance of counsel, a habeas petitioner must
affirmatively establish both unreasonable
representation by his attomey and prejudice
sufficient to call into question the reliability of the
trial. Strickland v. Washington, 466 U.S. 668, 687,
reh’g denied, 467 U.S. 1267 (1984). Claimant
bears the burden affirmatively to show that his
attorney’s representation was objectively
unreasonable and that but for his attorney’s errors,
the result would have been different. See, e.g.,
Bellamy v. Cogdell, 974 F.2d 302, 306 (2d
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Cir.1992) (en banc) (citing Strickland, 466 U.S. at
694), cert. denied 113 S.Ct. 1383 (1993).

*§ Where an actual, as opposed to a potential,
conflict of interest exisis between a defendant and
trial counsel, however, the defendant need not prove
the prejudice required by the Strickland standard but
must establish that the actual conflict "adversely
affected [the] lawyer's performance” or caused a
"lapse in representation.” Cuyler v. Sullivan, 446
U.S5. 335, 349-50 (1980); United States v. lorizzo,
786 F.2d 52, 58 (2d Cir.1986).

! find no actual conflict of interest in the record
before me under the Cuyler standard. Moreover,
Aab’s conduct does not support a conclusion that
"hut for” counsel's error, defendant would have
fared better at trial. Strickland, 466 U.S. at 687-88,

THE ACTUAL CONFLICT OF INTEREST
CLAIM

With respect to the first prong of Ortiz’s actual
conflict argument, | do not credit Ortiz’s allegation
that his co-defendant Hector Ramos paid Aab a
retainer. Ortiz’s story was simply not credible. It is
difficult to believe that Ortiz, who had been
represented by another attorney at his arraignment,
would have first met Aab at a joint defense meeting
and not asked Aab how he had come to represent
him. It is also difficult to believe that Ortiz never
met or dealt with Hector Ramos prior to their arrest,
but Ortiz then accepted, without question, Ramos’
unsolicited generosity in retaining Aab.,

After Ramos died on February 28, 1990, and even
after Aab moved to be relieved on April 4, 1990,
not once did Ortiz raise or mention to the tnal court
the alleged conflict of interest.  After trial, when
Ortiz sought to have Aab replaced, he complained of
Aab's inaccessibility after the trial but not of the
alleged Ramos retainer payment. In fact, in his
affirmation in support of his motion to relieve Aab
(Govemment Ex. 3), Ortiz wrote: "When [ could
afford to retain Mr. Aab he kept atl his
appointments and promises, however, since Mr.
Aab has been appointed by the Court he pays no
attention to me.” (emphasis added). Not in his
appeal but only in his Memorandum of Law in
Support of His Habeas Petition, and then only in
one paragraph, at pages 63-64, of a twenty-five page
section dealing with his ineffective assistance of
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counsel clatm, did Ortiz make reference to the
Ramos retainer payment. There, Orliz claimed that
Ramos never told him that he had paid Aab. At the
evidentiary bhearing before me, however, Ortiz
testified that Ramos told him of the payment on the
very day he met Aab. [ do not find this to be an
inadvertent error in his Memorandum of Law as
Ortiz claimed at the hearing, but instead [ find it
reflective of Ortiz's somewhat strained creation of a

story.

Ortiz is a highly articulate, intelligent man. |
credit Aab’s testimony that Ramos never paid him
and that he was interviewed and retained for the
position by Ortiz and that Ortiz simply failed to pay
him the full retainer promised.

The second prong of Ostiz’s actual conflict of
interest claim is more amorphous because it attempts
to create an actua) conflict by postulating about the
motivations for counsel’s alleged failure to perform
adequately at trial. This is not the type of proof
demonstrating that an attorney "actively represented
conflicting interests” recognized in Cuyler, 446
U.S. at 350. See United States v. Lovano, 420 F.2d
769, 774 (2d Cir.), cert. denied, 397 U.S. 1071
(1970) (more than a "theoretical conflict of interest”
or Targument based on mere speculation™ s
necessary; defendant must prove that his attorney
actually represented a conflicting interest).

*9 In essence, Ortiz argues that Aab created an
actual conflict of interest by agreeing to a low
retainer in order to gain federal expenence and by
adopting the erroneous presumption that the case
would end in a plea and then thereafter failing to
advise the trial judge of his inexperience and of his
financial miscalculation. Ortiz's argument s
without merit.

First, although Aab was an inexperienced federal
practitioner, he did have extensive state criminal
experience. - There was nothing.in the factual or
legal underpinnings of the charges against Ortiz that
were so unique to federal practice as to have
rendered an inexperienced federal practitioner even
arguably negligent for continuing in Ortiz’s
representation at trial. Therefore, there was no need
or obligation on Aab’s part to inform Judge Leval of
his federal inexperience. [FN4] Similarly, neither
was Aab’s representation to Judge Leval that the
case was “not a complicated case” and “unusually
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straightforward” misleading. (Government Ex. 2,
Aab’s letter dated April 23, 1990 to Judge Leval, at
page 2). The tnal, including jury selection to jury
verdict, took only three-and-one-half days, and even
further interview of and presentation of defense
witnesses at tnal would not have required
significantly more time.

Second, Aab fully disclosed to Judge Leval that he
would not be paid for his trial work. Whatever the
motivations for setting the amount of his initial
retainer, the issue in the applications to be relieved
was not the retainer amount owed but the
defendant’s inability to pay his attomey for tral
work. Hence, there was no conflict created by
Aab’s alleged failure to disclose the presumptions
underlying the original retainer amount. [FN5}

Third, Judge Leval approved the payment of
expenses for a tnial expert or an investigator for
Ortiz from CJA funds and Aab retained a
psychologist to investigate the entrapment defense.
The witnesses Ortiz claims Aab failed to interview
or call at t{rial were essentially relatives or friends
present during the trial or readily available. [FN6]
Thus, no conflict of interest between Aab and his
client existed with respect to expenses relating to the
pre-trial investigation of the case.

Fourth, neither Judge Leval nor Judge Tsoucalas
ever promised Aab payment from CJA funds and
never led Aab to believe that his trial performance
affected the possibility of such a payment. To the
extent Aab may have had a personal hope that he
could later apply for such funds, that hope did not
amount to a conflict between himself and his client,
because Aab’s performance was not contingent on
any judge’s response to that hope,

In short, the only potential factor supporting a
finding of actual conflict was Aab’s representation
of Ortiz without payment. This standing alone does
not create an actual conflict of interest, particularly
where counsel was aware of and fully understood his
ethical obligations to his client, and where the lack
of payment did not influence the alleged trial errors.
[FN7] Aab, as his CJA time sheets reflect
(Government Ex. 3), spent significant time,
including a weekend, researching and preparing for
trial. Most of what Oriz claims Aab did not do,
which was interview witnesses readily available to
him, was not attributable to the failure of payment
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but to some other motivation. Aab claims none of
the now proffered witnesses were material to the
defense.  Ortiz himself postulates that what he
perceived from Aab was not a lack of willingness to
pursue an investigation because of a lack of funds,
but a disbelief by Aab of Ortiz’s story:
*10 Q. [ know you have been living with his case
for a longtime and have thought about it a great
deal. Is there anything else that you feel the judge
should know that we haven't covered.
A. Yes. | basically would like to emphasize the
fact that [ think Mr. Aab never believed a word of
the car tire deal. He just never believed it....
(Tr. April 1, 1994 Hr'g at 43, lines 14-20.)

At best, Ortiz's claim amounls to an argument that
counsel made an error in judgment but not an error
attributable to counsel representing an interest
different from his client's. In summary, I find no
actual conflict of interest in this case and hence
invoke the standard set forth by Strickland in
reviewing Ortiz's ineffective assistance of counsel
claim.

THE TRIAL OMISSIONS

In addressing this portion of Ortiz’s claim, there
are certain factual determunations 1 must make.
First, I do not credit Ortiz's claim that Aab directed
him to lie about the prison favor he owed the
informant or that Aab misled Ortiz into believing
that he would present the tire marketing defenss
before the end of tral. The focus of Ortiz's
testimoay at trial was not the favor he owed the
informant but the informant’s promise of a car to aid
Ortiz in his work pursuits. The promise of that car
was not the lie Ortiz claims Aab directed him to tel).
I see no purpose to or reason for Aab counseling
Ortiz to tell the lie about a prison favor when it was
not the linchpin of the defense the two were
presenting.

With respect to the tire marketing deal, it is
undisputable that Aab was aware of Ortiz's
discussions with the informant and Kenny about the
tire deal. Aab’s notes dated 11/26/89 (Government
Ex. 3506) set forth many of the details conceming
the tire deal in Ortiz's habeas petition. It is
somewhat surprising, although understandable given
the passage of time, that Aab had no recollection at
the evidentiary hearing of this discussion. On the
other hand, Aab was certain that all decisions
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concerning the defenses to be presented at trial were
fully discussed with Ortiz and that Ortiz approved
the strategies elected at trial.

I simply do not credit Ortiz’s claim that he was
unaware that the tire marketing deal would not be
mentioned at trial. [ find it more consistent with the
events at trial and Ortiz’s conduct post-tnal to
conclude that Ortiz knowingly and consciously
accepted Aab's advice, which Ortiz admits Aab
expressed, that the prison debt and car portions of
the entrapment defense would be more credible to
the jury:

Q. And you discussed this in advance of the trial

with Mr. Aab, the story about a jailhouse

incident? '

A. He told me that it was very believable to say

something like that, because it was typical of a jail

type thing. He told me that what actually
happened didn’t sound right to him.
(Tr. April 1, 1994 Hr'g at 49-50).

Ortiz sat through the Government's and Aab's
opening and the Government’s case and knew that
Aab had not mentioned the tire marketing deal.
Yet, Ortiz himself in his own direct examination
failed to mention the tre deal even though a
multitude of responses clearly would have
implicated the information. [FN8] It is simply
incredible that a highly intelligent and actively
involved defendant [FN9] would have beheved
Aab's assurances that the tire deal would be brought
up on a direct question or would have left the stand,
when the question was not asked, without
volunteering the information. It ts also difficult to
believe that Ortiz would not have mentioned Aab’s
failure fully to pursue the entrapment defense in his
post-trial motion to relieve Aab. In short, [ find
that the decision not to mention or develop the tire
marketing deal at trial as part of the entrapment
defense was a strategic choice, known and accepted
by Ortiz.

*11 The failure to pursue a defense or interview
witnesses can constitute ‘ineffective assistance of
counsel only when the decision not to conduct
further investigalion was not supported by
"reasonable professional judgment.” United States
v. Aguirre, 912 F.2d 555, 560 (2d Cir.1990)
{quoting Strickland, 466 U.S. at 690-91); see also
United States v. Matos, 905 F.2d 30, 33 (2d
Cir.1990) (a failure to ~ ‘make reasonable
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investigations or to make a reasonable decision that
makes particular investigations unnecessary,’
constitutes  ineffective  assistance of counsel}
(quoting Kimmelman v. Morrison, 477 U.5. 365,
384 (1986)). Under the circumstances Ortiz claims
Aab knew, however, failure to interview the
wiltnesses proffered by Ortiz can not be said to have
been unreasonable nor to have risen to the level of
ineffective assistance of counsel. In eddition to the
inherent bias jurors would recognize in the
testimony of family members and a fiancee, Aab
was not told by Ortiz that any of his family
members or fiancee had personal knowledge of the
ceatral issues raised by Ortiz in his papers or which
were vigorously contested at trial. The available
family members could only testify about the
informant’s repeated calls to Ortiz and not about
their substance. The fiancee could only at best
confirm a meeting she had scheduled with Ortiz and
not that Ortiz's statements in a tape recording with
the informant concerned that meeting. [FNI10]
Similarly, Ortiz's probation officer could have
testified about Ortiz's professed interest in
marketing deals but not about any of Ortiz’s contacts
with the informant or Kenny. To the extent Ortiz's
friend, Jose Arces, was not interviewed by Aab, [
note that Ortiz claims to have identified Arces to
Aab only at tnial and that Arces’ only claimed
relevant testimony would have been about the
aborted tire deal meeting. [FN11]

With respect to the tire deal itself, I can not say
that Aab's advice, as suggested by Ortiz, about the
viability of emphasizing the tiré marketing deal at
trial would have been so misplaced as to exceed the
reasonable bounds of professional behavior, Ortiz
was a convicted felon who had just left prison, yet
claimed to have had access to a tire recycling deal
worth $4 1/2 million in commissions. Ortiz
proffered no witnesses concerning the availability or
viability of the deal but merely offered his own
testimony and that of others of his own talk of
interest in the deal. Ortiz also does not credibly
explain why he believed the informant would have
been capable of assisting in such a venture or why
after the aborted meeting with Kenny’s associates,
Ortiz would have continued in the heroin deal
believing Kenny would deliver on his promise to
assist in the tire deal. On the other hand, the
promise of a car, which Ortiz admits the informant
made, appears a more credible explanation of Ortiz’s
behavior. In summary, | find/ nothing in Aab's
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behavior that suggests that his advice to Ortiz was
outside the ken of strategic trial choice.

*]2  Finally, even assuming that Aab’s
performance fell below the Strickland standard,
Ortiz has not demonstrated that he was prejudiced
by Aab’s alleged unprofessional conduct. The
evidence against Ortiz at trial was overwhelmung.
The four taped recordings between Ortiz and the
informant reflected both Ortiz’s willingness and
eagerness to participate in the drug transaction.
Ortiz's access to Ramos and Perez and capability of
executing the deal were also indicative of his
predisposition to commit the crime. The jury
received an entrapment defense charge.  They
considered Ortiz's claim that his will was overborne
by the informant, and the jury rejected the defense.
To the extent the tire deal was to have been raised at
trial, it would not have added appreciably to the
jury’s assessment of Ortiz's predisposition to
commit the crime charged. In summary, Ortiz has
not proven that absent Aab’s tnial failures, the result
of the trial would have been different. See
Strickland, 466 U.S. at 696 ("a verdict ... only
weakly supported by the record is more likely to
have been affected by errors than one with
overwhelming  support™); United States  v.
Simmons, 923 F.2d 934, 956 (2d Cir.), cert.
denied, 500 U.S. 919 (1991) (where evidence i1s
overwhelming, there is "little reason to believe that
altermative counsel would have fared any better™).

CONCLUSION

Because of my findings herein, I need not address
Ortiz’s ineffective assistance of appeliate counsel
claim arising from appellate counsel’s failure to
raise the tnal claim on direct appeal. For the
reasons discussed, petitioner Ortiz’s writ for habeas
relief is denied and the Clerk of the Court is directed
to enter judgment dismissing the petition.

SO ORDERED

FNI. Ontiz claims that he did auempt 10 bring the
tire deal up during the first taped telephone
conversation  with  the informant  but  that  the
informant diverted the topic. The relevant pan of
the exchange, according to Ortiz, was as follows:
ORTIZ: Have you lalked to this guy? C.I.: Who?
ORTIZ: Did you ask him, he know Kenny? C.l.:
Yeah, | asked him about it already. QRTIZ: Yeah,

Copr. © West 1997 No claim to orig. U.S. govt. works

CLINTON L IBRARY PHOTOCOPY



Not Reported in F.Supp. Page 10

(Cite as: 1995 WL 130516, *12 (§.D.N.Y.))

what did he say? C.[.: (Ul). ORTIZ: Don'
worry we'll go.  So cverything is okay, alright?
C.1.: Okay.

FN2. “Government Ex." refers to subinissions at
the evidentiary hearing before me.

FN3. Although generally a factual issue for a jury,
scc Mathews v. United States, 485 U.5. 58, 63
(1988), cntrapment as a matter of law arises when
no reasonable jury can find a defendant was
predisposed to commil the crime charged, “prior to
being approached by Govermment agents.” Jacobson
v. United States, 112 S.Ct. 1535, 1540 n. 2 (1992);
United States v. Williams, 705 F.2d 603, 613 (24
Cir.}), cert. denied, 464 U.S. 1007 (1983). Ortiz's
argument that the ecvidence at trial proved
entrapment as a matter of law failed woefully short
of this standard. The four tape recordings between
the informant and Ortiz, the testimony of the DEA
agent, Valeric Dickerson, about her mectings with
Ortiz and the informant and of Ortiz’s actions at the
McDonald’s restaurant, and Ortiz's priar narcolics
convictions provided ample proof, beyornd a
reasonable doubt, for the jury to-have concluded
that Oniz was predisposed to commit the crime
charged. Hence | commend Ortiz's counsel for nol

pursuing a factually specious argument.

FN4. | note that, albeit infrequently, attorneys with
only stale criminal practice expenience are selected
to serve as members of this Cournt’s CJA panel.

FN5. Ortiz's argument in his post hearing brief,
page 17 and fn. 7, that Judge Leval might have
been misled into thinking that Aab’s one-third
retainer payment represented a more substantial
sum because it should have included trial work is
premised on sheer speculation.  All judges know
that retainer agreements vary depending on the
lawyer and client involved. The only reasonable
presumption 1 can draw is that if the amount of
Aab's retainer fee was significant in his decision not
to relieve Aab, Judge Leval would have asked Aab
how much he received. In fact, | have no reason te
discredit Aab's testimony that in at lcast one
conference he disclosed how much he had received
to Judge Leval.

FN6. In his Memorandum of Law in Support of His
Habeas Petition, Ortiz claimed that Aab failed to
inlerview the confidential informant or to call him at

trial.  This allegation was nol pressed a1 the
evidenliary hearing or in petitioner’s post-hearing
briel. Aab testificd at the evidentiary hearing that
he in fact interviewed the informant and decided,
afler consulation with Ortiz, against having him
testify because he contradicted Ortiz's lestimony
and Oftiz’s  testimony would then  siand
unchallenged at trial. | note that Aab’s time
records, submitted in support of his subsequent CJA
application, reflect an entry on Junc 18, 1990 for
interviewing the informant. (Government Ex. 1 at
3). I credit Aab's testimony that he met with the
informant and accept that the decision not to call the
informant was a strategic trial choice and not
reflective of ineffective assistance of counsel. See
United States v. Nersesian, 824 F.2d 1294, 1321
{28 Cir.), cert. denied, 484 U.S. 958 (1987)
(whether or nol 1o call witnesses is within the
reasonable “ambit of trial strategy™).

FN7. Ontiz’s misplaces his reliance upon Walberg
v. Isracl, 766 F.2d 1071 (7th Cir.}, cent. denied,
474 U.S. 1013 {1985), for the proposition that the
need to curry favor with a ipal judge to receive
nunc pro tunc CJA payments constilules an actual
conflict. The Isracl court was careful to underscore
the significance of the trial judge’s cominents and
veiled threats in crealing the actual conflict in that
case. No such conduct is unplicated by this case.

FN8. The Governmeal's Post-Hearing Brief, at
pages 17-21, cites many examples of questions
posed to Ortiz at trial which gave him a fair
opportunity 1o mention the tire deal if he intended 1o

do so.

FN9. Aab’s notes and files contained many
references to Ortiz’s significant involvement in his
defense including review of evidence, legal research
sent to Aab and directions by Oniz to Aab on the
motions and other steps that had to be taken in the
litigation. See, e.g., Government Exs. 3507, 3508,
3509, and 13-14. '

FN10. In its Post-Hearing Bricf at 16, fn. 9, the
Government also persuvasively shows that the
fiancee's proffered testimony was not relevant to the
issue Ortiz asserts as significant.

FNI11. | note that Arces’ affirmation, attached 1o
Oniz's Memorandum of Law in Support of His
Petition, suggests some credibility problems with
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Arces’ proposed testimony. Arces claims to have
met with "two chinese men” and Ortiz.  Yet, Ortiz
claims that at the only meeting he had with Kenny
and his associates, Kenny brought two non-Asian
men to discuss a tire deal in China and that he
became leery of Kenny bringing caucasian men to
represent a purported Chincse company.

END OF DOCUMENT
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SUMMARY ORDER
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THIS SUMMARY ORDER WILL NOT BE PUBLISHED IN THR FEDERAL REPORTER AND
MAY NOT BE CITED AS PRECEDENTIAL AUTHORITY TO THIS OR ANY OTHER
COURT, BUT MAY BE CALLED TO THE ATTENTION OF THIS OR ANY OTHER COURT
IN A SUBSEQUENT STAGE OF THIS CASE, IN A RELATED CASE, OR IN ANY CASE
FOR PURPOSES OF COLLATERAL ESTOPPEL OR RES JUDICATA. '

At a stated Term of the United States Court of Appeals for the
Second Circuit, held at the United States Courthouse, Foley Square,
in the City of New York, on the 3rd day of September
one thousand nine hundred and ninety-six.

Present: HONORABLE THOMAS J. MESKILL,

HONORABLE AMALYA L. KEARSE,

HONORABLE J. DANIEL MAHONEY, /
Circuit Judges.
WILLIAM ORTIZ,
Plaintiff-Appellant,
- v. - No. 95-2584%

4

UNITED STATES OF AMERICA,

Defendant-Appellee.

Appearing for Appellant: William Ortiz pro se, Bradford, Pa.

Appearing for Appellee: Nicole A. LaBarbera, Ass't U.S. Att'y, SDNY,
N.Y., N.Y. .

Appeal from the United States District Court for the Southern
District of New York.

—Tssued as Mandate: Nov. 14, 1996

CL INTON L IBRARY PHOTOCOPY



This cause came on to be heard on the transcript of record from
the United States District Court for the Southern District of New
York, and was submitted by plaintiff pro se and by counsel for
defendant.

ON CONSIDERATION WHEREOF, it is now hereby ordered, adjudged,
and decreed that the order and judgment of said District Court be and

they hereby are affirmed.

Petitioner William Ortiz appeals from a judgment of the United
States District Court for the Southern District of New York, Sonia
Sotomayor, Judge, denying his petition pursuant to 28 U.S.C. § 2255
to vacate his sentence principally on the ground that his trial
counsel provided ineffective assistance. For the reasons that

follow, we affirm.

Preliminarily we address the question of appellate jurisdiction.
The district court's opinion and order denying Ortiz's petition on
its merits was issued in March 1995 and was entered on the docket on
April 4, 1995. That order ended with the statement that "the Clerk
of the Court is directed to enter judgment dismissing the petition. "
On August 7, 1995, Ortiz filed a notice of appeal, stating that a
final judgment had been entered on July 13, 1995. If the time of
appeal ran from the July 13 date (the district court docket entries
do not reflect a judgment entered on that date or any other date),
the present appeal was timely filed. However, in Williams v. United
states, 984 F.2d 28, 31 (2d Cir. 1993), this Court held that there is
no requirement that a judgment be entered in a § 2255 proceeding and
that the time to appeal begins on the date of entry of the final
§ 2255 order. Thus, if Williams is to be applied here, Ortiz's time
to appeal commenced on April 4, 1995, and the present appeal is
untimely. We question whether Williams should be applied here
because the district court's order stated explicitly that the clerk
of the court was to enter a judgment, and Ortiz may thereby have been
misled to believe that his time to appeal did not begin to run prior
to entry of the judgment. 1In light of the court's mistaken ¢
indication in.its order that a judgment should be entered, we decline
to dismiss this appeal for failure to file the notice of appeal
within a period measured from the entry of the order. Cf. Thompson
v. INS, 375 U.S. 384 (1964) (per curiam) (reinstating appeal, which
had been dismissed as untimely, because appellant had relied on
district court's explicit, but erroneous, statement that appellant's
motion pursuant to Fed. R. Civ. P. 52 and 59 was timely, with result
that appellant delayed filing notice of appeal until beyond the
period allowed from entry of judgment) .

As to the merits of the appeal, we find no basis for reversal.
Ortiz's petition was properly dismissed substantially for the reasons
stated in Judge Sotomayor's Opinion and Order dated March 22, 199%5.

We have considered all of Ortiz's arguments on this appeal and
have found them to be without merit.

CLINTON LiBRARY PHOTOCOPY



The order and judgment of the district court are affirmed.
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Saverio J. SENAPE, M.D., Plaintiff,
Y.

Jo Ann CONSTANTINO, Deputy Commissioner
New York State Department of Social
Services; John Wrafter, Chief, Audit and
Quality Control New York State
Department of Social Services; Michael Dowling,
Personally and as Commissioner
New York State Department of Social Services;
James White, Current Chief,

Audit and Quality Control New York State
Department of Social Services,
Defendants.

No. 93 Civ. 5182 (SS).
United States District Court, S.D. New York.

Jan, 26, 1995.

Saverio J. Senape, pro se.

Dennis C. Vacco, Atty. Gen. of State of N.Y.,
New York City (Carol Schechter, of counsel), for
defendants.

OPINION AND ORDER
SOTOMAYOR, District Judge.

*]1 Saverio J. Senape, M.D., appearing pro se,
alleges in this 42 U.S8.C. § 1983 action that officials
of the New York State Department of Social
Services ("NYSDSS"), under the auspices of the
Medical Assistance Program (the "Medicaid
Program"), have sanctioned him, have informed
others regarding his sanctions, and have attempted
to collect $335,205 plus interest in overpayment,
without first providing him with an opportunity for
a full evidentiary hearing.  Thereby, plaintiff
contends, defendants have deprived him of a
protected liberty interest without due process of law
in violation of the Fourteenth: Amendment and
several other provisions of the United States
Constitution and of federal regulations. Plaintuff
seeks from this Court: 1} injunctive relief enjoining
defendants from enforcing any sanctions or
commencing any collection efforts against him until
he receives a full administrative hearing; 2} a
declaratory judgment that publishing plaintiff's
name on a list of persons excluded from
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participation in the Medicaid Program is a
deprivation of plaintiff’s protected liberty interest
and violates his constitutional rights; 3) an order
that NYSDSS issue written retractions to clear
plaintiff’s name; and 4) an award of punitive and
special damages.

Defendants, officials of NYSDSS, Deputy
Commissioner Jo Ann Constantino, Chief of Audit
and Quality Control John Wrafter, Commissioner
Michael Dowling, and Current Chief of Audit and
Quality Control James White (collectively “the
defendants®), move for judgment on the pleadings
pursuant to Fed.R.Civ.P. 12(c). For the reasons
discussed below, defendants’ motion is granted.

Background

This action is the culmination of a long series of
related disputes between the parties that have
previously come before this Court and the Court of
Appeals. Familiarity with Senape v. Constantino,
740 F.Supp. 249 (8.D.N.Y.1990); aff'd., 936 F.2d
687 (2d Cir.1991), is presumed. A brief recounting
of some of the prior events, however, is useful for
an understanding of this action and the motion
before the Court.

Plaintiff is a medical doctor who enrolled as a
qualified provider under the Medicaid Program in
1979. The Medicaid Program is a joint federal and
state initiative implemented to ensure that high
quality medical care and services are made available
to people who are indigent. NYSDSS is the sole
state agency authorized to administer the Medicaid
Program in New York, see 42 U.S.C. §§ 1396-
1396v (1988 & Supp.V 1993), N.Y.Soc.Serv.Law
§§ 363 - 363-a (McKinney 1992 & Supp.1995), and
to establish regulations governing the maintenance
and selection of medical service providers under the
program. N.Y.Soc.Serv.Law §§ 363-a(1) and -a(2);
N.Y.Comp.Codes R. & Regs. tit. 18, §§ 500-542.4
(1988) [hereinafter NYCRR].

NYSDSS screens and evalnmates physician-

. applicants for enrollment as providers of medical

services in the Medicaid Program. Prior to January
1987, NYSDSS could terminate the participation of
a physician who had been accepted into the
Medicaid Program only upon a specific finding that
the physician had failed to comply with the
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department’s regulation. See 18 NYCRR § 515.2.
In 1987, in order to improve its aversight functions,
NYSDSS modified its procedures by implementing a
requirement that all currently enrolled providers re-
enroll periodically in the program. See 18 NYCRR
§ 504.10. NYSDSS retains the authority to
terminate a provider for cause under Part 515; it
may also require all providers to re-enroll and then
choose only those whom it wishes to renew under

Part 504.

*2 In October 1987, plaintiff was informed,
pursuant to Part 504, that he was required 1o submit
an application for re-enrollment in the Medicaid
Program within sixty days. Thereafter, on March 8,
1988, NYSDSS notified plaintiff of its intention
"immediately" to terminate his participation in the
program pursuant to Part 515 because of various
violations of NYSDSS regulations, based on
NYSDSS's review of certain of plaintif®s patient
charts, One week later, on March 15, 1988,
NYSDSS also notified plaintiff that based on its
review of plaintiff’s patient charts, it had decided
not to re-enroll him in the Program pursuant to the
re-enrollment procedures set forth under Part 504,

Plaintiff appealed both the Part 515 and Part 504
determinations through the NYSDSS administrative
process. On Apnl 18, 1988, NYSDSS advised
plaintiff that it had determined to affirm its decision
to terminate him under Part 515, but indicated that
the appeal of his re-enrollment denial under Part 504
was still pending. On July 29, 1988, NYSDSS
informed plaintiff that his Part 504 re-enrollment
appeal had also been denied and that his
participation in the Program would be terminated
effective August 12, 1988. i

Plaintiff then initiated a suit contesting NYSDSS’s
actions which the District Court subsequently
dismissed. Senape v, Constantine, 740 F.Supp. 249
(S.D.N.Y.1990), aff'd., 936 F.2d 687, 689 (2d
Cir.1991). The Second Circuit Court of Appeals
thereafter affirmed the dismissal, holding that
plaintiff lacked a sufficient property right in his
continued classification as an approved provider for
the Medicaid Program to sustain a § 1983 action
alleging a denial of due process in his termination.
Id.

In this action, plaintiff challenges subsequent
actions of NYSDSS. On or about November 20,
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1989, NYSDSS completed a review of plaintiff's
Medicaid records and determined that plaintiff had
overbilled Medicaid and had received overpayments
on claims in the amount of approximately of
$334,000. Mem.Law Supp.Defs.” Mot.J.Pleadings,
pp- 4-5. In a "Notice of Proposed Agency Action”
dated May 8, 1991, issued pursuant to the
requirements of 18 NYCRR § 515.6(a), NYSDSS
informed plaintiff that it intended to exclude
plaintiff from the Medicaid Program for five years
and to coltect restitution from him in the amount of
$334,205 plus interest. See 18 NYCRR 515.3,
518.3. The notice further advised plaintiff that he
had committed the following acts in violation of 18
NYCRR § 515.2: submiited false claims; made
false statements; intentionally failed to disclose or
concealed information conceming unauthorized
Medicaid payments; kept unacceptable records;
provided excessive services; and failed to meet
recognized standards. Finally, the May 8 notice
advised plaintiff that he had thirty days to submit a
written challenge to the agency’s determination and
that he had the right to appeal NYSDSS's final
decision by requesting an administrative hearing.
See 18 NYCRR § 515.6(a)(1). Plaintiff thereafter
appears to have submitted a written challenge to the
Notice. [FN1]

*3 On August 26, 1991, NYSDSS issued its final
determination entitled "Notice of Agency Action,”
which was effective fifteen days thereafter,
informing plaintiff of his exclusion from the
Medicaid Program for five years and of NYSDSS's
authority to proceed with the collection of the
overpayment plus interest. The August 26 notice
again set forth the specific grounds upon which the
NYSDSS had based its determination and informed
plaintiff that he would be denied payment "for any
care, services or supplies fumished during the
period from the effective date of this final action
until he is reinstated into the program.* The notice
further advised that, pursuant to 18 NYCRR §
515.5(b), plaintiff’s name would appear on a list,
issued monthly, of persons not allowed to “order or
prescribe” services reimbursed by Medicaid (the
“PVR 292 list"). See 42 C.F.R. § 1002.206
(1990), revised at 57 Fed.Reg. 3345 (1992). [FN2]
Finally, the notice advised plaintiff of his right to
challenge this action by requesting, within sixty
days, an administrative hearing, as well as plaintiff’s
right to request reinstatement into the Program at the
end of a five-year period of exclusion.
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In July 1993, almost two years after the final
Notice of Agency Action, plaintiff instituted the
instant law suit seeking & temporary restraining
order and preliminary injunction enjoining
defendants from executing the action set forth in its
final, August 26, 1991 notice. At a hearing held on
December 17, 1993, I denied plaintiff's request for
injunctive relief. By Mandate issued September 23,
1994, the Second Circuit affirmed the denial of
plaintiff’s motion.

Plaintifs administrative hearing was initially
scheduled shortly after the NYSDSS notice was
issued in August 1991; however, it has been
adjourned several times at plaintiff's request.
Plaintiff has yet to exhaust his administrative or
state law remedies and has stalled completion of the
NYSDSS administrative process.

“

Standard for Judgment on the Pleadings

Defendants’ instant motion for judgment on the
pleadings pursuant to Fed.R.Civ.P. 12(c) is treated
the same as a 12(b)(6) motion to dismiss for failure
to state a claim upon which relief can be granted.
Sheppard v. Beerman, 18 F.3d 147, 150 (2d
Cir.1994). A court is not to dismiss a complaint
“unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim which
would entitle him to relief.” Conley v. Gibson, 355
U.S. 41, 4546 (1957). On a motion to dismiss the
pleadings, "only the facts alleged in the pleadings,
documents attached as exhibits or incorparated by
reference in the pleadings and matters of which
judicial notice may be taken are considered.”
Samuels v, Air Transp. Local 504, 992 F.2d 12, 15
(2d Cir.1993). The factual allegations of the
complaint must be presumed to be true and any
inference drawn from the facts must be construed in
favor of the plaintiff. Cosmas v. Hassett, 886 F.2d
8, 11 (2d Cir.1989). Moreover, courts must
liberally construe a pro se litigant’s complaint,
Haines v. Kerner, 404 U.S, 519, 520 (1972).

DISCUSSION

Plaintiff’s Claim Against the Process Mandated by
the State Code of Rules and Regulations

*4 Under the New York State Code of Rules and
Regulations, NYSDSS is required to provide written
notice when proposing either to sanction a provider
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or to collect overpayment. 18 NYCRR §
515.6(a)(1). The notice must specify the “lepal
authority for the action, [and] the nature and amount
of any overpayment determined to have been made
as a result of the unacceptable practices” and must
inform the provider of the opportunity to submit
documents and written argument to challenge the
proposed action within thirty days. Id.

NYSDSS thereafter is required to review the
provider’s submissions and issue a second Notice of
Agency Action before sanctioning a provider or
collecting  overpayment, 18 NYCRR &%
515.6(a)(4), (b)(1). This second notice must also
provide the factual grounds and the legal authority
for the action, the date the action becomes effective,
the amount of the overpayment to be collected, the
effect of the action upon the person’s participation
in the Program, the requirements and procedures for
subsequent reinstatement, and the procedures by
which a person may pursue his or her right to appeal
the determination including the requirements and
procedures to request an administrative hearing. 18
NYCRR § 515.6(b)(2).

After NYSDSS determines that a person is
excluded from participation in the Medicaid
Program, other participating providers will not be
reimbursed for medical care, services or supplies
that the excluded person orders or prescribes. 18
NYCRR § 515.5. NYSDSS prepares and distributes
to Medicaid providers a monthly list, the PYR 292
list, identifying persons who have been excluded
from the program and are ineligible to prescribe or
order medical care or services under the Program.
See 18 NYCRR § 515.5; 42 C.F.R. § 1002.206
(1990), revised at 57 Fed.Reg. 3345 (1992).
NYSDSS is authorized to collect interest on amounts
which it determines to be overpayments. 18
NYCRR § 518.4.

Plaintiff contends that the process provided by
NYSDSS under its regulations was inadequate and
not the "due process” that is required and guaranteed
by federal law, particularly §§ 554 and 556(d) of the
Administrative Procedure Act. 5 U.S.C. §§ 551-
559 (1988 & Supp.V 1993} Plaintiff has
incorrectly assumed, however, that § 554 mandates
the right to a formal hearing in every administrative
maltter. The right to a formal hearing arises under §
554 only “in every case of adjudication required by
statute to be determined on the record after
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opportunity for an agency hearing ...,” 5 U.S.C. §
554 (emphasis added); in other words, only when
an independent statute supplies that right. Section
556(d), in tum, is applicable if a formal heanng is
required by § 554, that is, if an independent statute
requires there to be a formal hearing.

. The federal statute governing this matler provides
that if a Medicaid provider is terminated, suspended
or sanctioned from participating. in’the state plan,
the state agency is required to notifyjlhe Secretary of
the Department of Health and Human Services. 42
U.5.C. § 1396(a)(41) (1988 & Supp.V 1993); see
42 C.F.R. §§ 455.17, 1002.212 (1993). Priorto a
state’s exclusion of a provider, federal regulations
also mandate that NYSDSS afford the provider the
opportunity to submit documentation and written
arguments challenging the exclusion, 42 C.F.R. §
1002.213 (1993). The federal statute governing the
Medicaid Program, 42 U.S.C. §§ 1396-1396v,
however, does not mandate that the adjudications
"be determined on the record after opportunity for
agency hearing” as required in 5 U.S.C. 554(a).
Thus, the procedures detailed in §§ 554 and 556(d)
of the Administrative Procedure Act are not
applicable to the decisions NYSDSS took with
respect to plaintiff’s enrollment in the Medicaid
Program. ;

*5 New York State, in its discretion, has
established a procedure for addijtional appeals.
Providers are entitled to notice and an opportunity
for an administrative hearing to challenge final
NYSDSS determinations. See 18 NYCRR § 515.6.
The New York regulations do not mandate,
however, that a formal hearing occur prior to the
imposition of sanctions. NYSDSS provided plaintiff
with complete, detailed and timely notice of its
proposed action. | Plaintiff was afforded the
opportunity to be heard through the submission of
documents and written arguments. Plaintiff received
a second notice. To the extent plaintiff has not been
heard on his subsequent appeal, the delay has been
requested by the plaintiff.

Plaintiff has not alleged in his pleading, nor can
he point to, any procedural safeguards mandated
under the federal statutory and regulatory scheme
which he has been denied. See 42 U.S.C. §
1396(a)(41) (1988 & Supp.V 1993); 42 C.F.R. §
455.17 (1993). All plaintiff does in his pleading is
claim procedural rights he does not have. As |
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indicated in my decision denying plaintiff's
temporary injunctive relief, the plaintiff has not pled
any facts, and cannot show that the process he
received, in its entirety, is tainted to such an extent
that he will not receive a fair hearing during his
NYSDSS appeal. Tr. dated Dec. 17, 1993, p. i3.
Thus, plaintiff has no valid claim that he was or will
be denied any process mandated by federal law.

Plaintiff’s Property interest Claim

Plaintiff alleges that defendants’ exclusion of his
participation in the Medicaid Program and collection
of the $334,205 in overpayment plus interest prior
to a full evidentiary hearing unconstitutionally
deprives him of his right to property without due
process of the law. The Second Circuit has stated
that "[i]Jn order to sustain an action for deprivation
of property without due process of law, a plaintiff
must 'first identify a property right, second show
that the state has deprived him of that right, and
third show that the deprivation was effected without
due process.” " Local 342, Long Island Pub. Serv.
Employees v. Town Board, 31 F.3d 1191, 1194 (2d
Cir.1994) ( quoting Mehta v. Surles, 905 F.2d 595,
598 (2d Cir.1990) (per curiam)). Plaintiff fails to
meet his burden under this standard,

The Second Circuit in Senape v. Constantino, 936
F.2d at 689, has already held that plaintiff has no
protected property right in continued participation in
the Medicaid Program. See also Kelly Kare, Ltd. v.
O'Rourke, 930 F.2d 170, 176 (2d Cir.) {(qualified
provider has no property interest in continued
participation in Medicaid Program), cert. denied,
112 S.Ct. 300 (1991); Plaza Health Lab., Inc. v.
Perales, 878 F.2d 577, 581-82 (2d Cir.1989)
(structure of New York Medicaid laws suggests that
a provider does not have a property interest in
continued participation). Senape’s interest in the
overpayments, however, stands on a different
footing.

*6 While plaintiff was enrolled as a qualified
provider in the Medicaid Program, he received
payment in exchange for the vanous medical
services he performed. New York has recognized a
property right in money paid for services that are
performed  under the Medicaid  Program.
Oberlander v. Perales, 740 F.2d 116, 120 (2d
Cir.1984). Thus, plaintiff has a property interest in
the money he was paid for the services he performed
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while a qualified provider in the Medicaid Program.
Moreover, as set forth in its agency action notices,
NYSDSS determined that a portion of the money
that plaintiff had received for his services was an
overpayment and it has authorized the collection of
said money plus interest. Thus, the state proposes
to deprive plaintiff of a portion of monies he claims
to have eamed. Plaintiff, therefore, has sufficiently
alleged the first two elements required to establish a
deprivation of a property interest without due
process.

The third component of the due process test
examines whether the process plaintiff received
satisfies constitutional standards. ~One requirement
of due process is adequate notice, that is, "notice
reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of the
action and afford them an opportunily to present
their objections.” Mullane v. Central Hanover Bank
& Trust Co., 339 U.S. 306, 314 (1950). Here,
plaintiff received several notices pursuant to I8
NYCRR § 515 detailing the factual grounds and
legal authority for the NYSDSS recoupment action,
the date the action became effective, the amount of
the overpayment to be collected, the effect of the
action upon plaintiff's participation in the program,
the requirements and procedures for subsequent
reinstatement, and the procedures by which plaintiff
could pursue an appeal of the . determination
including the requirements and procedures to request
an administrative hearing.  Plaintiff cannot, and
does not, claim that he was unaware of the action
against him or that he was deprived of a full
opportunity to present his written objeclions to the
agency’s actions.

To evaluate the process that must be afforded to
an individual prior to a deprivation of a property
interest, a court, must also consider

three distinct factors: First, the private interest

that will be affected by the official action;

second, the risk of an erroneous deprivation of
such interest through the procedures used, and the
probable value, if any, of additional or substitute
procedural  safeguards; and finally, the

Government's interest, including the function

involved and the fiscal and administrative burdens

that the additional or substitute procedural

requirement would entail. .
Mathews v. Eldridge, 424 U.S. 319, 335 (1976).

H
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Plaintiff’s  interest is obviously economic.
Although $334,205 is a significant sum of money,
defendants have not deprived plaintiff of his
livelihood and plaintiff is not rendered destitute
without any means of support because of defendants’
actions. {FN3] Plaintiff, moreover, has proffered
no facts establishing that there is a serious risk of an
erroncous deprivation in the process provided here.
Defendants performed an extensive audit and review
of plaintiff's records and reviewed his written
submissions  challenging their determination.
Plaintiff was also afforded a post-deprivation
hearing to appeal the determination which is an
additional procedural safeguard against an erroneous
deprivation.

*7 The Supreme Court has clearly stated that a
pre-deprivation hearing "need not be elaborate ...
[and, i]n general, ‘something less’ than a full
evidentiary hearing is sufficient....” Loudermuill,
470 U.S. at 545 (citing Mathews, 424 U.S. at 343).
Plaintiff here had the opportunity to be heard
through the submission of documents and written
argument challenging the proposed action.
Moreover, plaintiff has the right to appeal the
determination as well as a right to a post-deprivation
administrative hearing.

I find that defendants’ interest in maintaining the
financial integrity of the Medicaid Program and
devoting the optimum amount of resources to the
primary objective of providing health services to
indigent people outweighs the financial harm to
plaintiff in not having a full evidentiary hearing
prior to defendants' collection of the overpayment.
I further conclude that, under the process admitted
by plaintiff in his pleadings, plaintiff has been
afforded adequate notice and opportunity to be heard
before the deprivation. Accordingly, plaintiff's due
process claim against NYSDSS's procedure for
collection of the overpayment cannot be sustained.

The Liberty Interest and Defamation Claims Based
on the PVYR 292 List

Plaintiff alleges that defendants, by publishing the
PVR 292 list and informing others of his exclusion
from the Medicaid Program, have portrayed his
personal and professional reputation in a “false
light* which has made him "unemployable.”
Prelim.Stmt., Am.Compl. (dated Aug. 12, 1993).
He contends that the defendants have thereby
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deprived him of a constitutionally protected liberty
interest and defamed him. Id.

In several cases, the Supreme Court has
considered the issue of whether a person’s interest in
maintaining a good name, standing and reputation in
the community constitute a protected liberty interest,
In Wisconsin v. Constantineau, 400 U.S. 433
{1971), for example, the Supreme Court addressed
the constitutionality of a state statute, which
authorized, without prior warning or a hearing of
any kind, the posting of a notice prohibiting
persons, known for their propensity for violence
when drinking, from purchasing or receiving gifts of
liquor for one year. The Supreme Court found the
statute unconstitutional and held that “{w]here a
person’s good name, reputation, honor, or integrity
is at stake because of what the government is doing
to him [or her], notice and an opportunity to be
heard are essential.” Id. at 437. Thus, the
Constantineau decision indicated that under some
circumstances a person's reputation constituted a
liberty interest requiring due process protection.

Several years later, the Supreme Court expressed
concern that the Fourteenth Amendment not be
construed to extend constitutional coverage to every
state-law tort committed by a state official, and in
Paul v. Davis, 424 U.S. 693 (1976), it held that
defamation of a person's "reputation alone, apart
from some more tangible interests such as
employment™ does not in every case suffice to
invoke the procedural safeguards of the Fourteenth
Amendment. 1d. at 701-02.

*§ The Second Circuit has interpreted Paul to
require "stigma plus” in order to establish a
constitutional deprivation ' of a liberty interest in
defamation-based claims. See, e.g., Neu wv.
Corcoran, 869 F.2d 662, 667 (2d Cir.) (state
official who defamed a private citizen alleging a
deprivation of a liberty interest granted qualified
immunity), cert. denied, 493 U.S. 816 (1989). The
Court in Neu acknowiedged the ambiguous meaning
of the "plus® element in its decisions and explained
that “we do not think our cases .have ... clearly
established that defamation occurring other than in
the course of dismissal from a government job or
termination of some other legal:right of status will
suffice to constitute a deprivation of a liberty
interest.” 1d.
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The only defamation by defendants identified in
plaintiff's complaint is the NYSDSS publication of
the PVR 292 list of persons who have been excluded
as providers from the Medicaid Program and for
whose services pursuant to federal and state
regulations, other providers will not be entitled to
Medicaid reimbursement. 42 C.F.R. § 1002.207
(1990), revised at 57 Fed.Reg, 3345 (1992); 18
NYCRR § 515.5(c). The PVR 292 list does not
identify the reasons a provider has been excluded
from the Program. Moreover, defendants made no
statement concerning plaintiff’s ability as a medical
doctor on either the list or in the letter which
transmitted the list. Therefore, NYSDSS has not
portrayed plaintiff in a "false light” through its
publication and distribution of the list. Rather, as
required by federal regulation, 42 C.F.R. §
1002.206(c) (19%0), revised at 57 Fed.Reg. 3345
(1992), NYSDSS fulfilled its obligations under law
by notifying the state licensing board and other
groups that plaintiff was excluded from participation
in the Medicaid Program. Thus, plaintiff's
allegations concerning the defendants’ statements do
not as a matter of law constitute defamation.

Moreover, the Supreme Court has emphasized that
“it would stretch the [liberty interest] concept too far
to suggest that a person is deprived of "liberty”
when he simply 1s not rehired in one job but remains
as free as before to seek another.” * Bishop v.
Wood, 426 U.S. 341, 348 (1976) {quoting Board of
Regents v. Roth, 408 U.S. 564, 575 (1972)). See
also, Baden v. Koch, 799 F.2d 825, 830 (2d
Cir.1986) (demotion of Chief Medical Examiner of
the City of New York to a lower supervisory
position did not give rise to a liberty interest).
While plaintiff's opportunities for employment by
providers or other organizations which are
reimbursed by Medicaid may be hindered by his
exclusion from the Program, he has not been
dismissed from a government job to which he had an
entitlement, and he still retains his license to
practice medictne. Unlike the plaintiff in Valmonte
v. Bane, 18 F.3d 992 (2d Cir.1994), plaintiff herein
cannot point to any specific deprivation of his
opportunity to seek employment with others caused
by state action. In Valmonte, the Court of Appeals
held that a deprivation of a liberty interest existed
where a New York statute mandated that individuals
accused of child abuse or neglect be identified on a
list that was disseminated to potential child care
employers. The employers were required to consult

Copr. ® West 1997 No claim to orig. U.S. govt. works

CLINTON L IBRARY PHOTOCOPY



Not Reported in F.Supp.
{Cite as: 1995 WL 29502, *8 (S.D.N.Y.))

the list and advise the state in writing if they hired
an individual named on the list. The Court held that
the burden the statute placed upon employers who
desired to employ an individual on the list
significantly altered the individual's status and
therefore, the statute violated a liberty interest under
the "stigma plus” test. Id. at 1002.

*#9 Unlike the statute in Valmonte, the statutory
provisions in this case do not place a burden upon a
potential employer who desires to hire plaintiff.
The NYSDSS letter which transmits the PVR 292
list does not prohibit facilities from hiring persons
named on the list, nor does it require employers to
notify the state if they hire an individual named on
the list. It simply states that facilities will not be
reimbursed by Medicaid for activities performed by
the excluded person and that documents submitted to
the Program should be examined to determine
whether the person’s salary may be included in the
facility’s base costs for  reimbursement.
Furthermore, NYSDSS does not specifically target
plaintiff’s potential employers to receive the list,
Although plaintiff may seek employment at a facility
which participates in the Medicaid Program, and
thus the facility may indeed receive a copy of the list
and consider that information in deciding whether to
hire the plaintiff, the list in no way forbids a facility
from hiring an excluded Medicaid Program person,
and no statutory burden is placed upon employers
who hire plaintiff. Therefore, there is no burden on
plaintiff’s property interest by his placement on the
PVR 292 list, particularly when plaintiff's legal
status has not been altered due to NYSDSS’s actiens
in that plaintiff has no property interest in
" continuing as a Medicaid provider. Sepape v,
Constantino, 936 F.2d at 689; see also, Plaza
Health Lab., 878 F.2d at 581-82.

For all of the reasons stated above, | find that
publication and dissemination of plaintiff’s name on
the PVR 292 list does not establish a constitutional
deprivation of a liberty interest or state a claim for
defamation.

Plaintiff’s Equal Protection Claim

Plaintiff further alleges that defendants’ actions
have denied him equal protection of the law in
violation of the Fourteenth Amendment. However,
plaintiff has not alleged, nor could he prove, that he
received disparate treatment by virtue of his
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membership in a class. Instead, plaintiff
confusingly assumes that an equal protection
violation can occur merely because a termination
from the Medicaid Program "without cause® can
preclude NYSDSS from sanctioning a provider, like
him, for cause under 18 NYCRR § 515. Defendants
correctly point out, however, that even though
plaintiff was denied re-enrollment under Part 504,
which does not apply a "for cause” standard, that
denial of enrollment does not serve to exonerate him
under Part 515. The state regulation governing the
imposition of sanctions, 18 NYCRR § 515, does not
limit the imposition of sanctions to those enrolled as
providers in the Program. Pursuant to § 515.3,
sanctions are authorized "upon a determination that
a person has engaged in an unacceptable practice.”
18 NYCRR § 515.3.

Plaintiff’s conclusory allegations that he has been
denied equal protection of the law without a
showing that he has been treated differently than
those similarly situated by virtue of his membership
in a specified class is, therefore, insufficient to
sustain an equal protection claim,

Plaintiff's Bills of Attainder and Ex Post Facto
Law

*10 Plaintiff also alleges that the imposition of
sanctions by defendants without affording him a full
evidentiary hearing violates the constitutional
prohibition against Bills of Attainder. This
prohibition, however, applies only to legistation
which imposes criminal punishment without a trial.
United States v, Lovett, 328 U.S. 303, 315 (1946).
To ascertain whether the NYSDSS sanctions are
civil or crimunal in nature, the intent of Congress
must be considered and, where Congress bhas
indicated an intention to establish a civil penalty, the
statutory scheme must be assessed to ensure it is
"not so punitive either in purpose or effect as to
negate that intentton.” United States v. Ward, 448
U.S. 242, 248-49 (1980) (citing Flemming wv.
Nestor, 363 U.S. 603, 617-621 (1960)).

I find that Congress intended the sanctions
imposed on plaintiff under Section 515 to be civil
penalties and that neither the purpose nor the effect
of the statutory scheme is punitive. The sanctions of
Part 515--exclusion, suspension, collection and
underpayment--are rationally and reasonably related
to the losses or potential losses the Program incurs
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by violation of Program regulations. The purpose
of the sanctions are obvious and include, inter alia,
preserving the integrity of the program and
safeguarding the public interest and its resources.
The purpose of the PVR 292 list is also self-evident;
it ensures that qualified providers do not contract
with excluded providers. Furthermore, even though
the information may reach parties with the power to
take other measures, the NYSDSS is mandated to
provide the information pursuant to federal
regulations. 42 U.8.C. § 1002.206 (1990), revised
at 57 Fed.Reg. 3345 (1992). Thus, plaintiff has no
viable Bills of Attainder claim for the conduct
alleged in his pleading. Similarly, because sanctions
under Section 515 are civil penalties, the prohibition
against ex post facto laws is inapposite. See, e.g.,
Harisiades v. Shaughnessy, 342 U.S. 580, 594-95
(1952).

The Defendants® Qualified Immunity Defense

Although their conduct may be subject to
injunctive  relief, public officials performing
discretionary functions are generally protected by
qualified, or good-faith immunity from liability for
civil damages. Harlow v. Fitzgerald, 457 U.S. 800,
818 (1982). Qualified immunity shields public
officials to the extent that "their conduct does not
violate clearly established statutory or constitutional
rights of which a reasonable person would have
known." Id.; see also Malley v. Briggs, 475 U.S.
335, 341 (1986) (absolute immunity for police
officers applying for warrants rejected in favor of
qualified immunity of the "Harlow standard");
Mitchell v. Forsyth, 472 U.S8. 511, 524 (1985)
(absolute immunity for Attoney General in national
security context rejected in favor of qualified
immunity). A public official is also subject to
liability only if the contours of the right which was
allegedly viotated is "sufficiently clear that a
reasonable official would understand that what he
[or she] is doing violates that right.” Anderson v.
Creighton, 483 U.S. 635, 640 (1987).

*11 The success of the defendants’ immunity
defense in this action depends upon whether it was
sufficiently clear that their actions would deprive
plaintiff of a protected liberty interest or equal
protection in violation of a constitutional right. See
Harrison & Burrowes Bridge Constructors, Inc. v.
Cuomo, 981 F.2d 50, 61 (2d Cir.1992) (state
officials enforcing minority set-aside program were
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granted qualified immunity where the law was
unclear that their actions would be inconsistent with
equal protection). For the reasons discussed
previously, | have found that defendants have not
violated any of plaintiff’s constitutional or statutory
rights. In any event, assuming that defendants had
deprived plaintiff of a constitutional right,
defendants were not objectively unreasonable in
believing that their actions in enforcing federal and
state regulations governing the Medicaid Program
were legal. The defendants, therefore, in their
personal capacities, are entitled to qualified
immunity for damages as a matter of law.

Conclusion

After careful consideration of each of plaintiff’s
claims and affording his complaint the close and
sympathetic reading required by Haines v. Kemer,
404 U.S. 519, 520 (1972), defendants have amply
demonstrated that the plaintiff can prove no set of
facts in support of his claims which would entitle
him to relief. Therefore, defendants are entitled to
judgment as a matter of law. For the foregoing
reasons, defendants’ motion for judgment on the
pleadings is granted. The Clerk of the Court is
directed to enter judgment dismissing the complaint
in its entirety against the defendants.

SO ORDERED.

FN1. Neither plaintiff nor defendants annexed
plaintiff's challenge to the record.  However,
plaintiff alludes to a letter from his attorney to
defendants: "On April 17, 1991 a letter confirming
this intent with Errors of Fact demonstrated, strong
objection to breaches of Procedural Due Process
went  from  Senape Altorney Agee [sic] to
Defendants.”  Pl.’s Am.Campl. (Aug. 12, 1993),
pp. 8-9. Plintifl goes on to state, "[w]ith no
response to any objections, Defendants went ahead
with sending Senape on August 26, 1991 an
unchanged Notice of Final Agency Action....” Id.
at 9. In their papers to the court, defendants
acknowledge also that “[tlhe Department advised
plainiff of his right to challenge its determination
by submilting documentation and written arguments
and by requesting an administrative hearing. After
reviewing the enlire record, including plaintiff's
submissions, the Departiment notified plaintiff on
August 26, 1991 of its final decision to exclude
him...." Mem.Law Supp.Defs." Molt.J Pleadings,
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p. 5 (emphasis added). Hence, 1 proceed on the
assumption that plaintiff did submit a formal

challenge.

FN2. Because several relevant regulations have
been revised, this opinion will cite to the Code of
Federal Regulations in effect at the time of the
NYSDSS actions, as well as to the Federal Register

for revised regulations.

FN3. In the Notice of Agency Action dated August
26, 1991, NYSDSS advised plaintiff of his
“repayment options”:  either to pay the entire
amount of $334,205 by certified check or money
order, or to enter into a repayment agreement.

END OF DOCUMENT
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Senape v. Constantino, et al.
Docket No. 95-7274

This cause came on to be heard on the transcript of
record from the United States District Court for the Southern
District of New York and was arqued by appellant pro se and by

counsel for appellees.

ON CONSIDERATION WHEREOF, IT IS HEREBY ORDERED, ADJUDGED
AND DECREED that the judgment of the District Court is hereby
AFFIRMED.

Saverio Senape, M.D. appeals pro se from the February 1,
1995, judgment dismissing on the pleadings his suit challenging the
1991 decision of officials of the New York State Department of
Social Services to exclude him from participation as a Medicaid
provider for five years and to collect $334,205 of alleged over-
billing. The administrative decision was based, among other
things, on the submission of false claims and false statements. A
prior decision not to re-enroll Senape as a Medicaid provider in

1988 was unsuccessfully challenged. See Senape v. Constantino, 740
F. Supp. 249 (S.D.N.Y. 1990), aff’d mem., 936 F.2d 687 (2d Cir.

1991).

Senape claims a denial of both a property and a liberty
interest without due process. However, as the District Court
correctly ruled, his due process rights were observed by affording
him a post-deprivation administrative hearing, which has yet to be
concluded. Senape himself is responsible for at least part of the
delay. ' A pre-deprivation hearing is not required. See Interboro
Institute Inc. v. Foley, 985 F.2d 90 (2d Cir. 1993); Oberlander v.
Perales, 740 F.2&™116 (2d Cir. 1984). The complaint was properly

dismissed. "
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the
Second Circuit, held at the United States Courthouse in the City of
New York, on the 11lth day of April » one thousand, nine

hundred and ninety-five.

Present:

Honorable Wilfred Feinberg,
Honorable John M. Walker, Jr.,

Honorable José A. Cabranes,
dges.

ALISON E. CLAPP,

Plaintiff-Appellant, .
ORDER

No. 94-3002

V.

LeBOEUF, LAMB, LEIBY & MacRAE, DONALD .J.
GREENE, DONALD J. GREENE, P.C., TAYLOR R.

BRIGGS, TAYLOR R. BRIGGS P.C., ALAN M.

BERMAN, GEOFFREY D.C. BEST, DAVID P. BICKS,

DAVID P. BICKS, P.C., CHARLES W. HAVENS, IIT, , '
CHARLES W. HAVENS III, P.C., DOUGLAS W. HAWES, ¥
DOUGLAS W. HAWES, P.C., CARL D. HOBEIMAN, CARL

D. HOBELMAN, CHARTERED, RONALD D. JONES, RONALD

- JONES, P.C., GRANT S. LEWIS, GRANT S. LEWIS,

P.C., CAMERON F. MacRAE III, CAMERON F. MacRAE,

III P.C., SAMUEL M. SUGDEN, SAMUEL M. SUGDEN,

P.C., collectively THE LeBOEUF, LAMB, LEIBY &

MacRAE "ADMINISTRATIVE COMMITTEE™, LeBOEUF, LAMB,

LEIBY, & MacRAK, IRVING MOSKOVITZ, PETER N.

SCHILLER,; JONW AR. YOUNG, JOHN C. RICHARDSON,

JOHN C. RICHARDSON, P.C., HON. DIANE A. LEBEDEFF,

INDIVIDUALLY AND IN HER PAST OR PRESENT OFFICIAL

CAPACITY AS JUSTICE QP THE SUPREME COURT OF THE

STATE OF NEW YORK, NEW YORK COUNTY, HON. JOSEPH

P. SULLIVAN, HON. RICHARD .W. WALLACH, HON.

THEODORE R. KUPFERMAN, HON. DAVID ROSS, HON. BETTY

WEINBERG ELLERIN, HON. FRANCIS T. MURPHY, HON. JOHN

CARRO, HON. BENTLY KASSAL, HON. GEORGE BUNDY SMITH

AND HON. ERNST H. ROSENBERGER, EACH INDIVIDUALLY AND

IN HIS/HER PAST OR PRESENT OFFICIAL CAPACITIES AS

E._‘ Q\ e
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Dockat No. 94-9002

JUSTICES OF THE APPELLATE DIVISION OF THE SUPREMF,
COURT OF THE STATE OF NEW YORK, FIRST DEPARTMENT,
(collectively THE "APPELLATE DIVISION", FIRST

DEPARTMENT) ,

Appeal from the United States District Court for the Southern
District of New York.

This cause came on to be heard on the transcript of record
from the United States District Court for the Southern District of

New York (Sonia Sotomayor, Judge), and was submitted after counsel

ON CONSIDERATION WHEREOF, it is now hareby ordered, adjudged,
and decreed that the judgment of said District cCourt be and it

hereby is AFFIRMED.

Alison E. Clapp’s appeal comes before us following protracted
litigation in both state and federal court. Her numerous actions
‘concern her exclusion from partnership in LeBoeuf, Lamb, Leiby &
MacRae ("LLL&M"™) where she was a partner from 1986 until 1989, when
the partnership dissolved and reconstituted on January 1, 1990.
The newly formed partnership excluded Clapp and twenty-eight other

attorneys.

Clapp’s series of lawsuits began in federal court. After her
federal claims were dismissed, + 743 F. Supp. 273
(S.D.N.¥. 1990), aff’d, 930 F.2d 912 (2d Cir. 1991), Clapp filed
two separate state court actions in New York Supreme Court, New
York County, alleging that the firm’sg 1989 dissolution and
reformation violated New York’s partnership laws. The consolidated
lawvsuits were dismisamed by summary judgment,

« No. 15586/91 (N.Y. Sup. Ct. Mar. 18, 1992)
(Diane A. Lebedef?f,

)., and affirmed on appeal,

+ No. 46946 (N.Y. App. Div. Dec. 15,

1992) . The First Department denjied Clapp’s requests for leave to
appeal to the Court of Appeals. Nevertheless, Clapp filed a Notice
of Appeal as of right to the New York Court of Appeals, which was
dismissed because "no substantial constitutional question (was)

directly involved.w , No.
493 SSD 23, (N.Y. May 6, 1993).

On November 23, 1993 Clapp commenced the action now'on appeal
against LLL&M, its partners, Justice Lebedeff, and the judges of
the Appellate Division, First Department. She alleged that: 1)

2
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the state courts’ interpretation of New York’s partnership laws was
erroneous, 2) the partnership laws were constitutionally invalid as
applied to her, 3) LLL&M was liable under 42 U.S.C. § 1983 for
constitutionally depriving her of her property by divesting her of
her partnership interest, 4) LLL&M and the State defendants
conspired to deprive her of that interest without due process of
law, and 5) the judicial procedure in state court deprived her of
a full opportunity to present her claims. As a result, Clapp

sought declaratory and injunctive relief.

Defendants argued in the district court that under the

doctrine established by .
263

FPeldman, 460 U.S. 461 (1983), and e ,
U.5. 413 (1923), the district court did not have jurisdiction over
the district court retained

appellant’s claims. Nevertheless,
motions to dismiss for failure

jurisdiction and granted defendants’
to state a claim pursuant to Pederal Rule of Civil Procedure

12(b) (6). It held that Clapp had not demonstrated that the
dissolution of the at-will partnership implicated a

constitutionally protected liberty interest. The court added that
even if such a property interest were at stake, LLLAM could not be
construed as a state actor under the circumstances and the State
defendants, who acted in their judicial capacities, were immune

from suit by Clapp.

We assume, without deciding, that the district court did have
jurisdiction. Wa have considered all of plaintiff-appellant’s

contentions advanced on this appeal, and we affirm substantially
for the reasons given in Judge Sotomayor’s comprehensive and well-

reasoned opinion. See a v u by & MacRae, No.
93 civ. 8084 (SS) (S.D.N.Y. Aug. 19, 1994).

Hon. José A. Cabranes did not participate in the decision in
this case. Pursuant to Local Rule § 0.14, the two remaining judges

decided this appeal.

8. THIS SUABMARY OROER w‘%éﬁ &—&44&{(

oUSLISHED IN THE FE CHTER Hon. Wilfred Feinberyg, U.@C.J.
Qs

hn M. Walker, Jr., U.S.C.J.

A TRUE COPY
GENRCE LANGE T CLERK
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A ! STATENENT OF COSTS

i Tyzed in the amount of § 126400_ in favor
United States Court of Appeal,s Djlcﬁho 'Le'boqu.\(_qm{, <t
for the Second Circuit Vi FOR THE COURT,

. e m oW __ - - 5’/\{‘/45- GEORGE: LANGE 111, Clect
Alison E Clapp, - " "‘m%”
Plant - Appellant
- agahst~ Docket No. §Y -~ 9002
LeBoedt Lamb, Leby « Mac Rae, etal.
Dfendants - Appellees.

Counsel for the LeBoef Af%ndafﬁs—aapallcts'

respectfully submits, pursuant to Rule 39 (c) of the Federal Rules
costs and requests the

of Appeéllate Procedure the within bill of

Clerk to prepare an itemized Statement of costs taxed against the

?hlbb‘.‘g"_apgdhaj'_- ___and in favor of ﬂwﬂmm
0

or insertion in the mandate.

Docketing Action

Costs of printing appendix (necessary copies ) ' o

Costs of printing brief (necessary copies (S * ) r12.6,‘)0
(* 42 pages < 1S copies %, 20 per f-5<) T 32,0

Costs of printing reply brief (necessary copies } 0

ToTAw $\2¢.¢°

(VERIFICATION HERE) ' /} ?.
> ) : m,./%ggd,: . Yg/es
;ﬁ&,\,( M : (S ture) /

ELLEN SCHEURER
Notary Public, State of New York
No. 31-4509859
Qualified in New York Caunty
Commission Expires November, 8. 1975~
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MEMBERS OF THE ADVISORY PANEL ON INTER-GRQUP RELATIONS

Luis Alvarez
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National Urban Fellows

Arthur Barnes
President,
New York Urban Coalition

Francesco Cantarella
Senior Vice-President, Government Relations,
Abraham & Straus

Pauline Chu
President,
Chinese American Parents Association

Andre Dawkins
Executive Director,
New York State Advisory Committee for Black Affairs

Joseph Etienne
Former Executive Director,
Haitian Centers Council

Paula Ettelbrick
Legal Director,
Lambda Legal Defense and Education Fund

Stanley Hill ~
Executive Director,
District Council 37

Haskell Lazere
Director, Inter-Group Relations and Social Actions,
American Jewish Committee

Grace Lyu-Veolckhausen ;
Directer, Minority Program Evaluation,
State of New York Mortgage Agency

Margarita Rosa (Chair)
Commissioner,
New York State Division of Human Rights

Sonia Sotomayor, Esq.
Partner,
Pavia & Harcourt
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STATE OF NEW YORK
EXECUTIVE DEPARTMENT

-
T .
t} ‘ ) DivisSicN OF Humas RUGHTS
- al. 55 WEST 125 STREET
MARGa2E T4 &7z s Mew York. NY 10027
Cowmw 28 Lu-

\

August 16, 1991

Dear Governor Cuomo:

I am pleased to submit to you the Report of the Advisory Panel
on Inter-Group Relations. You will recall that I convened this
group of distinguished New Yorkers last year at your behest, in
order to explore how the State of New York might assist in reducing
tensions and fostering positive inter-group relations in New York
City. The results of the panel’s work, including a number of
recommendations for concrete action, are enclosed. We hope that
you will find them useful.

Sincerely,
Marg a Rosa

Chair \/Advisory Panel on
Inter-Group Relations
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REPORT OF THE ADVISORY PANEL ON INTER=-GRQUP RELATIONS

INTRODUCTION

In June 1990, in the wake of a sharp increase in incidents of
bias-related violence in New York City, Commissioner Margarita Rosa
of the New York State Division of Human Rights (DHR) convened, at
the behest of Governor Mario Cuomo, an Advisory Panel on Inter-
Group Relations. The membership of the panel was drawn from the

full spectrum of those groups which contribute to the cultural

diversity of New York City.

The Advisory Panel was convened at a time when intense media
attention was being paid to racial and ethnic tensions in New York
city, particularly in relation to two incidents in Brooklyn: the
tragic murder of a young African-American in Bensonhurst, and the
emotion-charged boycott of two Korean-American produce stores on
Church Avenue. The panel’s mandate was to examine ways in which
the State could help to reduce tensions and foster positive inter-

group relations among New York City’s diverse population.

At the first two panel meetings, members engaged in vigorous
discussion as to the parameters of their mission. They concluded
that intervention in individual situations was not the panel’s
task; nor had the group been convened to explore the impact of

Federal or local issues, such as allegations of police misconduct.
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REPORT OF THE ADVISORY PANEL ON_INTER-GROUP RELATIONS

Furthermore, there was a sense of frustration among Advisory
Panel members that any proposals would be difficult to make in the
abstract. Many public and private entities already had made
specific proposals to address problems of bias violence which had

yvet to be implemented.

Given these discussions and mindful of its own limitations,
the panel chose to define its mission as identifying major issues
which contribute to inter-group discord and violence and, where
possible, providing concrete recommendations as to how the State
could address these issues. The panel then reached a consensus
that a lack of economic opportunity, particularly in minority
communities, is a major factor underlying strained inter-group
relations. The panel also égreed that a lack of multicultural
inclusion in the public school curriculum can lead to intolerancé,
and ultimately to aggressive, even violent behavior among diverse

racial, ethnic, and cultural groups.

In view of these preliminary deliberations, the Advisory Panel
chose to focus on two specific areas of concern: econonic
development and youth-related issues, especially teaching young
people to respect difference. Because the backgrounds of most
panel members more strongly reflected expertise in the latter set
of issues, the panel concentrated its investigatory and fact-

finding efforts primarily in the realm of economic development.
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The

following

SUMMARY OF RECOMMENDATIONS

Advisory Panel on Inter-Group Relations makes the

recommendations:

That the State of New York institute a centralized
information system that would enable aspiring
entrepreneurs -- especially minority entrepreneurs -- to
access, with a single telephone <call or visit,
information about all relevant State programs that could

assist them.

That the State of New York institute a comprehensive
strategy to facilitate ongoing communication among
existing 8State agency programs to assist aséiring
minority entrepreneurs, and to disseminate information
about those programs to the target communities as quickly

and effectively as possible.

That New York State designate a specific agency to
identify and develop specific proposals to tap
alternative funding sources, including Federal,

corporate, and foundation monies, for community-based

CLINTON L IBRARY PHOTOCOPRPY
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REPORT OF THE ADVISORY PANFIL ON INTER-GROUP REILATIONS

organizations. In addition, the Advisory ©Panel
recommends that New York State place special emphasis in
its own applying for federal funds on those programs
wvhich permit the State to re-distribute grant monies to

community-based organizations.

That the State of New York take a leadership role in
devising initiatives needed to implement educational
programs which promote positive multicultural relations

and stress respect and appreciation of diversity.

That the New York State Legislature immediately enact the

Bias-Related Violence and Intimidation Act.

That the State Human Rights Law be 'amended to add sexual
orientation to those bases for which discrimination in
employment, housing, and public accommodations is

prohibited. ' )

That the Governor and relevant State agency officials
press the Federal government to augment its human and
civil rights programs ~- specifically to pass the Civil
Rights Act of 1991 -- and maintain a close and constant
review of Federal activity in the civil rights arena as

it affects New York State.
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The Advisory Panel also wishes to commend the following

efforts:
* The work of the Crisis Prevention Unit of the Division of
Human Rights; and
* - Qutreach programs instituted by prosecutors’ offices

which are specifically aimed at reducing inter-group
tensions. Other prosecutors’ offices are urged to

institute similar programs.

ECONOMTC DEVELOPMENT

Having identified econonic empowerment through equal
opportunity as a critical component in creating and maintaining
sound inter-group relations, the Advisory Panel decided to gather
information on existiﬁg gtate efforts in this area. It established
fact-finding subcommittees, and invited the following
representatives of New York State government entities to deliver
presentations about the efforts of their agencies toward economic

development and empowerment of minority communities:
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* Lee Webb, Executive Vice President, New York State Urban
Development.Corporation (UDC) ;

* Denise Pease, Deputy Superintendent, New York State
Banking Department;

* Al Bass, Assistant Director of Business Services Bureau,
Department of Economic Development -- Business Services
Bureau, New York State Governor’s Office of Minority and
Women’s Business Development;

* Armando Martinez, Special Assistant to the Commissioner
for Fair Housing, New York State Division of Human Rights
(DHR) ;

* Grace Lyu-Volckhausen, Director of Minority Program
Evaluation, State of New York Mortgage Agency {SONYMA) ,
and a member of the panel; and

* Anthony Dais, Deputy Commissioner for Community Services,

New York State Department of Labor.

Progqrams to Assist Entrepreneurs

UDC’s Lee Webb reported that since 1986, that agency has
expanded its focus to include two new program areas: investment in
economically distressed communities, and development of minority-
and women-owned business. The first program area emphaéizes

creation of jobs by sponsoring physical improvements through grants
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or loans for renovation or new construction. These loans can
assist small business owners in the study, planning, and creation
of small development projects, or help store owners with commercial

facade improvements.

The second new program area for UDC emphasizes businessperson
development, specifically the direct stimulation of minority- and
women-owned businesses, from start-up to expansion. Over the last
three-and-one-half years, - loans to minority businesses have

comprised the single largest number of loans by UDC.

There are four types of loans offered by UDC to aspiring
ﬁinority entrepreneurs. The first type are loans to minority and
female individuals who can come to UDC directly for loans ranging
from $75,000 to $500,000 to assist their efforts to build their own
businesses. The second type are loans ranging from $20,000 to
$75,000 to countywide community-based organizations which have
independent boards of directors comprised of at least half women
and/or members of minority groups, and at least half of whom have

banking experience. . These organizations then determine actual

grants to businesses.
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In the third type of loan, a "micro" loan, UDC makes deposits
inﬁo community develoément éredit unions at an interest rate of two
percent. Loans from these credit unions to entrepreneurs range
from $2,000 to $12,000. The fourth type of loan involves UDC and
the New York State Department of Economic Development making grants
to community organizations and technical assistance providers to

provide technical assistance to aspiring entrepreneurs.

Denise Pease of the Banking Department reported to the panel
on the Federal Community Redevelopment Act (CRA) under which her
department monitors banks on their involvement in redeveloping the
communities from which they draw their deposits. A dozen factors
go into making this aséessment, including participation in
community and econcomic developmenﬁ efforts, mortgage 1lending
practices, establishment of automatic teller machines, and bfanch
locations and closings. A poor CRA rating weighs heavily against
a lending institution when it applies to the department for other

privileges, e.g., opening a new branch.

The Banking Department alsc has an assistance center that
entrepreneurs can call to see who provides what service. When a
bank or other 1lending institution rejects a minority loan

applicant, the Department encourages the institution to refer the

‘customer to UDC.

CI.INTON L IBRARY PHOTOCOPY




REPORT OF THE ADVISORY PANEL ON INTER-GRQUP RELATIONS

Al Bass of the Governor’s Office of Minority and Women’s
Business Development reported that his office serves three
functions: it certifies that minority- and women-owned businesses
are bona fide, so that they can participate in State contract
competition; its Agericy Services Bureau assists entrepreneurs in
introductions to appropriate State agencies; and its Business
Assistance and Development unit refers businesses that need
assistance to appropriate rescurces, such as UDC’s Minority

Revolving Loan Fund and Small Business Development Centers.

The office has no grant money of its own to provide, but has
compiled a database of grants and loans available from other
sources. It also assists in matching businesses with appropriate
financial institutions; tries to interest banks in minority
community economic development; and conducts forums to introduce

entrepreneurs to foreign investors.

Programs to Assist Home Buyers

In addition to the above-cited programs, which are aimed at
entrepreneurs, the panel also heard presentations from two State

agency représentatives about efforts to assist minority home

buyers.
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Armando Martinez reported that the Division of Human Rights is
creating an outreach program to advise community fair housing
groups about the availability of data compiled pursuant to

the CRA and the Home Mortgage Disclosure Act that can indicate

discriminatory lending patterns.

Grace Lyu-Volckhausen reported that her division at SONYMA
serves two functions: b:ipging’ the programs of SONYMA to the
attention of minority communities, and evaluating SONYMA’s
activities as to their effectiveness in reaching New York business

communities and others in economically disadvantaged communities.

The Home Buyers Program offers a first-time home buyer
mortgage money at two percent below market rate. In order to
gqualify for a SONYMA loan, one must meet a maxiﬁum income iimit
which is decided within various reéions in New York State by the
Federal Government. Target areas- are also determined by the
Federal Government, based on Census tract income dat%. SONYMA also
has a Mortgage Insurance Program which offers mortgage insurance to
housing‘prcjecté when.a residential, mixed residential/business, or
special needs (e.g., seniors or people with AIDS) project has

difficulty in obtaining mortgage insurance coverage.
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A Common Thread

Through these fact-finding presentations during its first six
months of operation, the Advisory Panel learned that although there
exists a battery of both public and private agency programs with
the objective of empowering minorities through economic development
-- some of them excellent -~ these already-available services are
underutilized by the targeted populations. There appear to be
three concrete reasons why this occurs: 1) a lack of awareness in
targeted communities about how and wheré to obtain information; 2)
the relative inaccessibility of the pertinent information, due to
its fragmented nature; and 3) the lack of coordination among the
public agency programs. Theé Advisory Panel identified a consistent
problem that leads to this situation: a lack of effective outreach
to target communities, resulting in underutilization of well-

intentioned programs and services.

The Multi-Service Center Concept

As an initial response to these agency presentations, members
of the Advisory Panel discussed how a public/private partnership
might address economic development of minority entrepreneurs. One
possible'result of such a partnership, it was theorized, could be
a centralized multi-service center in New York City, specifically

designed to serve budding minority businesspeople. Such a center
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would be professionally staffed, and would showcase the full range
of programs offered by public and private agencies which are
committed to fostering the growth and economic development of

minority communities.

This concept seemed to have some parallels with an existing
effort by the New York State Department of Labor (DOL). To explore
the similarities and differences -- and the possibility of
"piggybacking" onto DOL’‘s program, to save resources -- DOL was
invited to send a representative to the panel’s November 1990
meeting. In return, DOL’s Deputy Commissioner Anthony Dais offered
to host the meeting at that agency’s 23rd étreet Community Service
Center in Manhattan, so that the panel might see first-hand a

community service center in operation.

The panel found thaf DOL‘s community service centers do indeed
facilitate economic development by providing a multitude of
services and programs -- unemployment insurance, job referrals,
training, counseling, computerized directories of job openings --
at one location. The fbcus, though, is on those 1looking for

employment, rather than those seeking to start their own

businesses.

- 12 -
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RECOMMENDATIONS - ECONOMIC DEVELOPMENT

In the key area of economic development, the Advisory Panel on

Inter-Group Relations makes the following recommendations:

* The Advisory Panel recommends that the State of New York
institute a centralized information system that would
enable aspiring entrepreneurs =-- especially minority
entrepreneurs -- to access, with a singlg telephone call
or visit, information about all relevant State programs

that could assist them.

There are existing models from which such a system might be
derived, ranging from the city of New York’s "NY-MAGIC" program to
the State of New York’s "“GATEWAY" program. For New York State,
incorporation into the Department of Labor’s existing operation may
be the most cost-effective and feasible method of achieving this
goal -- and the Advisory Panel is most mindful of the fiscal
constraints under which the State is operating. Further study is
advisable ﬁo determine whether grafting the Advisory Panel’s
proposed system onto DOL’s program would be the most effective

route in terms of both cost-saving and reaching the intended

audience.

_13...
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But the panel also wishes to emphasize its belief that
community-based organizations (CBOs) are the most effective
instrument for delivering information to targeted communities. The
panel recommends that State agencies involved in minoriﬁy economic
empowerment provide training about the services they offer to CBOs,
which would in turn provide actual stgffing for a multi-service

center, within DOL or elsewhere.

The ultimate goal of any such center would be to have the
greatest possible number of people utilize available services. But
would-be businesspeople do not automatically think of the
Department of Labor 'when. seeking assistance, and the panel’s
meeting with DOL made it clear that even many prospective job-
seekers were not aware of that agency’s programs, due to lack of
resources for outreach. Cleariy, without a truly effective

communication strategy, any effort would be to no avail.

* The Advisory Panel recommends that the State of New York
institute a comprehensive strategy to facilitate
communication among existing State agency programs to
assist aspiring  minority entrepreneurs, and to
disseminate information about those programs to the

target communities as quickly and effectively as

possible.

- 14 -
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Public information officers of the agencies involved in
minority business development should be invited to meet and talk
with members of the ethnic press. An effort should be made to
create a half-hour television documentary about DOL‘s community

service centers, to get the word out to the public about the

services they provide.

Funding, of course, is a constantly pressing question for the
CBOs that would disseminate information about existing State

programs. Here, too, the State can be of assistance.

* The Advisory Panel recommends that New York State
designate a specific agency to identify and develop
specific proposals to tap alternative funding sources,
including Federal, corporate, and foundation monies, for
community-based organizations. In additioen, the Advisory
Panel recommends that New York State place special
emphasis in its own applying for Federal funds on those
programs which permit the State to re-distribute grant

monies to community-based organizations.
Given the existence of Federal block grants to the States, New
York State should make a special effort to secure those grants that
allow for distribution to community-based organizations. CBOs are

- 15 =
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our basic unit of community communication and economic development
on the local level. If the State is unable to adequately fund
their efforts with its own revenues, 1t should be an active

participant in seeking other monies which may be available.

RECOMMENDATIONS: BIAS VIOLENCE AND INTER-GROUP RELATIONS

In addition to the economic development area, the Advisory
Panel spent some time reviewing the overriding issue of inter-group
violence as it relates to education and youth issues. The recent
surge in youth-initiated bias violence is alarming; by some
accounts, 75 percent of the perpetrators of such crimes are under
the age of 25. From their own experiences, panel members have
identified a failure to teach young people t; respect difference,
backed by a monocultural emphasis and the 1lack of cultural

diversity awareness in the educational system, as a contributor to

racial, ethnic, and other inter-group intolerance among the young.

* The Advisory Panel recommends that the State of New York
take a leadership role in devising initiatives needed to
implement educational programs which promote positive
multicultural relations and stress respect and

appreciation of diversity.

- 16 -
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While there are some such efforts underway, to date they
appear to be fragmentary in nature. There must be a coordinated
effort from the top to reach the hearts and minds of our young
people before they learn to hate others because those others are
somehow different from themselves. New York can set an example by
ensuring that its State University institutes such Programs in its

curriculum, and that such programs are a continuing component of a

SUNY education.

* The Advisory Panel recommends that the New York Btate
Legislature-immediately enact the Bias-Related Violence

and Intimidation Act.

The continued failure of the Legislature to pass this measure,
when in the last year alone such states as New Jersey, New
Hampshire, and Iowa have done S0, is a stain on New York's record
as a leader among states in human and civil rights. Once violence
against anyone is accepted as an expression of opposition to
difference, a society’s foundations are undermined. These crimes

must receive special attention from government.

The inclusion of.sexual orientation as a protected category in

the bias bill is widely viewed as the reason why it has yet to be

enacted. This focus on sexual orientation in the debate obscures

R e i VT T U
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the fact that bias violence is affecting a broad array of groups.
Violence against racial, ethnic, and religious groups is also on
the rise, as the aforementioned Bensonhurst murder and escalating

anti-Asian attacks, for example, illustrate.

In the context of the proposed legislation, the Advisory Panel
alsc would like to point out a lack of consciousness coﬁcerning
bias-related violence based on gender. For example, earlier this
year, several women were attacked with pins or needles at Penn

' gtation in Manhattan. Clearly these victims were singled out as
women, but these acts are not being viewed as bias-related crimes.
New York State’s Bias-Related Violence and Intimidation Act should

include gender among its protected categories.

Emphasis on the 5roadlreach of the bias bill is not meant to
minimize the problem of violence against lesbians and gay men. At
the very first meeting of the Advisory Panel, members requested a
special report on the subject of gay-bashing, which was presented
at the July 1990 meeting by Lance Ringel, then Director of the
Office of Lesbian and Gay Concerns for DHR, and by panel member
Paula Ettelbrick of Lambda Legal Defense and Education Fund. The
panel heard that there is an extra dimension to violence against
lesbians and gay men that may not be present in other acts of bias

violence -- a belief that in perpetrating these crimes, the
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attacker is reinforcing his value system. The point must be made
that those whose beliefs cause them to be intolerant of the very
existence of gay people cannot be allowed to express their

disapproval by acts of violence.

* The Advisory Panel recommends that the state Human Rights
Law be amended to add@ sexual orientation to those bases
for which discrimination in employment, housing, and

public accommodations is prohibited.

The silence of the law on‘the issue of discrimination based on
sexual orientation is one part of a social construct that seems to
give tacit encouragement not only to discrimination but to violence
as well. Recent events in the Persian Gulf, in which the Armed
Forces suspended its policy of homosexuality being incompétible
with military service -- but only for the duration of hostilities
-- underscored the hollowness of a position that only allows

lesbians and gay men to serve their country if shooting is actively

taking place.

* The 2Advisory Panel commends the work of the Crisis

Prevention Unit of the Division of Human Rights.

- 19 -
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In the absence of a bias bill, New York State has not waited
to address bias violence. The Crisis Prevention Unit (CPU) of the
Division of Human - Rights was created in 1988 to provide an
immediate response team to inter-group tension situations across
the state. Despite a relatively small staff of ten people, the CPU
was able to follow through in many situations, allowing the State
to play a constructive role in decreasing inter-group tensions.
Unfortunately, in late 1990, fiscal constraints mandated that the

CPU staff be cut to six people.

As already noted, the panel is Kkeenly aware of the fiscal
realities facing the State. But the CPU gives DHR —-- and the State
of New York -- a unique capability not duplicated elsewhere within
the government. The CPU’s work with police departments across the
state -- urging both police and prosecutors’ offices to create
distinct units for addressing bias-related crimes -- has.ﬁeen
especially vital, coming as it does at a time when tensions between
various minority communities and police are spiraling. Funds must
be found to continue and enhance these kinds of efforts -- and not

at the expense of the Division’s regular caseload of Human Rights

Law complaints.

* The Advisory Panel commends outreach programs instituted

by prosecutors’ offices which are specifically aimed at
- 20 -
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reducing inter-group tensions, and urges that other

prosecutors’ offices institute similar programs.

Frictions between minority communities and the justice system
are not limited to police. Issues between groups often turn on a
perception of unegual law enforcement, as witness the ongoing
tensions between the Hispanic and Hasidic communities in the

Williamsburg section of Brooklyn.

In such a climate, prosecutors’ offices can play a critical
role in improving inter-group relations. As part of its outreach
to reduce inter-group tensions in Brooklyn, the Kings County
District Attorney’s office has created several advisory councils
representing major constituencies which historically have been
subject to discrimination. In addition, that office’s “Addpt—A—
School'" program has soughf to place assistant district attorneys
and other staff in Brooklyn schools, where they can help to teach
students about the justice system, and also serve as role models.

These are low-budget programs that make excellent models for other

prosecutors’ offices.
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A _CHANGED CLIMATE

From the time the panel was created until the submission of
this final report, a pronounced change has occurred in the social
climate of the United States of America. A war and an economic
recession have taken place; the repercussions of both will be felt
for years to come. TIn New York City, there constantly seem to be
Other explosive issues -- the question of condom distribution in
schools, and the ugliness surrounding the St. Patrick’s Day parade,
to name but two recent eéxamples -- thaf need to be watched because

they create a deep divisiveness in our society.
In the area of civil and human rights, the most obvious and

front was the sad and alarming upsurge in discrimination against
Arab-Americans. But the overrepresentation of people of color in
the Armed Forces also became an issue -- and one which is closely

tied to the economic situation. .

In times of economic difficulty like those currently affecting
New York City, New York State, and the country, members of
historically disadvantaged communities are disproportionately
losing their jobs. Public spending - cuts also impact

disproportionately on minorities, both as clients and as employees,
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e ne e

B A ey



REPORT OF THE ADVISOI%Y PANEL ON INTER-GROUP RELATTONS

In this context, the position of the President of the United
States on the proposed Civil Rights Act of 1991 is not irrelevant
to the question of inter-group relations. This act would, among
other things, overturn the standard imposed by a 1589 Supreme Court
decision which shifted the burden of proof in discrimination cases
from the employer to the employee. In 1990, President Bush vetoed
the Civil Rights Act -- and in 1991, he continues to oppose it --
on the grounds that it would promote hiring and promotion "quotas".
This argument is based on ideology rather than the actual language
of the proposed law —-- which specifically states that nothing in

the law should be construed as requiring that employers impose

quotas.

The negative implications of this Federal stance fof the
people of New York State are profound. To the extent that there is
Federal retrenchment on civil rights, the role of agencies like DHR
becomes increasingly important. This State has a very progressive
law. When people have less money, and cannot afford to go to
court, they will come to DHR. And if people believe that they have

no place to turn at all,  sound inter-group relations are

jeopardized.
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Minorities and women essentially have been told by the Federal
government and the courts that their civii rights cannot be
adequately protected. A climate has been created over the last ten
Years that says, "Enough’s enough. Turn back the clock. It’s time
for the dominant culture to reassert its dominance." But a
combination of social factors dictates that the President support
adoption of the civil Rights Act of 1991 -- not in diluted form,
but in a form which really protects the needs of women and racial
and religious minorities in this country. New York State must make

itself heard more forcefully on this matter.

* The Advisory Panel recommends that the Governor ang
relevant State agency officials press the Federal
government to augment its human and civil rights programs
—= specifically to pass the Civil Rights Act of 1991 --
and maintain a close and constant review of Federal

activity in the civil rights arena as it affects New York

State.

A strong statement from the State of New York on this Federal
legislation is of critical importance. This is one legislative
item which does not impact on the budget, and involves no
appfopriations at this point. There is no reason why New York
State cannot lobby the Federal government on civil and human rights

as it does in matters of housing and banking.
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CONCL.USTON

The Governor’s Advisory Panel on Inter-Group Relations has
been the first entity to survey and assess the range of New York

State agency programs and services relating to economic development

in minority communities -- @especially in terms of their
effectiveness in reaching targeted communities -- in light of their
impact on alleviating inter-group tensions. Coordination of and

communication about existing programs must be improved in order to

spread the impact of the State’s limited resources in the most

cost-effective manner.

The Advisory Panel wishes to commend Commissioner Margarita
Rosa and the DHR staff (notably Nadia Martinez, Yvette Gaynor, and
Lance Ringel, principal author of this report) for the supporf they
have prdvided for our work. We thank the Governor for giving us
the opportunity to réview éurrent efforts to improve inter-group

relations, and to make concrete recommendations for further State

actions in this critical area.
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Footnotes

In the inevitable interim that occurs between approval of
- final language by an entity like the Advisory Panel on Inter-Group
Relations and submission of its final report, events occur which
relate directly to the report’s content, and indeed to its

recommendations. Three such events occurred in this case, which

should be duly noted:

1. On April 23, 1991, Governor Mario Cuomo introduced
legislation to amend the State Human Rights Law to add sexual
orientation as a protected category. The State Legislature

adjourned in July without taking action on the bill.

2. On June 4, 1991, Governor Cuomo issued a strongly worded
statement calling on President Bush and the U.S. Congress to enact

into law H.R. 1, the Civil Rights Bill of 1991.

3. On June 13, 1991, a Social Studies Syllabus Review and
Development Committee appointed by Commissioner Thomas Sobol of the
New York Stafe Education Department submitted a report to the Board
of Regents entitled "One Nation, Many Peoples: A Declaration of
Cultural Interdépendence." On July 15, Governor Cuome and
Commissioner Sobol issued statements about the report, which

continues to be the subject of extensive public discussion.
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